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IN THE 


United States Court of Appeals 

for the District of Columbia. 

October Term, 19-41. 


No. SOSO. 


RALEIGH BEDDOO, Appellant , 

v. 

THE SMOOT SAND AND GRAVEL CORPORATION, 
A CORPORATION, Appellee. 


Appeal from a Final Judgment of the District Court of the 
United States for the District of Columbia Dismissing 
a Complaint for Damages for Personal Injury. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

By his complaint (Appellant’s App. 1.) appellant, plain- 
till below, charged that while employed as a deck hand on 
board a dredge owned and operated by the appellee, de- 
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fendant below, he suffered personal injury by reason of the 
negligent operation of the dredge’s engine and the defec¬ 
tive and dangerous condition of the machinery, for which 
he claimed damages. Claiming to be a seaman, he invoked 
the jurisdiction of the court below upon the authority of 
the Merchant Marine Act of 1920, granting to any seaman, 
who suffers personal injury in the course of his employ¬ 
ment, an election to maintain a common law action for dam¬ 
ages. By the stipulated facts (Appellant’s App. 7), plain¬ 
tiff was a seaman and the vessel upon which he was em¬ 
ployed a vessel, as defined by the statute. Act of March 4, 
1915, c. 153, sec. 20 (38 Stat. 1185), as amended by the Act 
of June 5,1920, c. 250, sec. 33 (41 Stat. 1007), U. S. C., Title 
46, secs. 688, 713. 

STATEMENT OF CASE. 

The complaint alleged that the defendant was the owner 
of a dredge which had been enrolled with the United States 
Custom Service and had been issued a license to carry on 
the coasting trade; that the vessel was engaged in remov¬ 
ing gravel from the bed of the Potomac River near Alex¬ 
andria, Va., in the navigable waters of the United States, 
and transporting the same to the District of Columbia; 
that plaintiff was employed on the vessel as a deck hand; 
that in carrying on its operations, the defendant employed 
defective apparatus which was unfit and dangerous, and 
that by reason of that fact and the negligent operation by 
the defendant of the defective apparatus, plaintiff suffered 
personal injury, for which he demanded compensation in 
damages. (Appellant’s App. 1.) 

Thereafter, in the course of the proceedings, the parties 
agreed upon a statement of facts (Appellant’s App. 7) 
which set forth the nature of the defendant’s operations, 
and the character of plaintiff’s employment. The state¬ 
ment of facts was designed to test merely the question of 
the court’s jurisdiction, without determining the liability 
of the defendant. The defendant, contending that the plain- 
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tiff’s remedy was under the Workmen’s Compensation 
Act, TJ. S. C. Title 33, sec. 901, moved to dismiss or for sum¬ 
mary judgment, and the court being of the opinion that the 
plaintiff was not a seaman or a member of a crew of a ves¬ 
sel within the meaning of the Merchant Marine Act of 1920, 
or within the meaning of the exclusion provision of the 
Employees’ Compensation Act, granted the motion to dis¬ 
miss the complaint, (Appellant’s App. 13) and judgment 
dismissing the complaint was thereupon entered, from 
which the plaintiff appeals. 

STATUTES INVOLVED. 

Jurisdiction is conferred upon the court below to enter¬ 
tain a complaint by a seaman who shall suffer personal in¬ 
jury in the course of his employment by the Act of March 
4, 1915, c. 153, sec. 20, (38 Stat. 1185) as amended by the 
Act of June 5, 1920, c. 250, sec. 33, (41 Stat. 1007) U. S. C., 
Title 46, sec. 688: 

“Any seaman who shall suffer personal injury in the 
course of his employment may, at his election, main¬ 
tain an action for damages at law, with the right of 
trial by jury, and in such action all statutes of the 
United States modifying or extending the common law 
right or remedy in cases of personal injury to railway 
employees shall apply. * * * Jurisdiction in such ac¬ 
tions shall be under the court of the district in which 
the defendant employer resides or in which his prin¬ 
cipal office is located.” 

The terms “seaman” and “vessel” are defined by the 
Act of March 4,1915, c. 153, sec. 10, (38 Stat. 1168) U. S. C., 
Title 46, sec. 713: 

“In the construction of this chapter, * # * every per¬ 
son (apprentices excepted) who shall be employed or 
engaged to serve in any capacity on board the # # # 
(vessel) shall be deemed and taken to be a ‘seaman’; 
and the term ‘vessel’ shall be understood to compre¬ 
hend every description of vessel navigating on any 
sea or channel, lake or river, to which the provisions of 
this chapter may be applicable, * * 
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The Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act is made applicable to the District of Columbia by 
the amended act of May 17, 1928, c. 612 (45 Stat. 600) 
U. S. C., Title 33, sec. 901, note, but the member of a crew 
of a vessel is expressly excluded from its operation; 

That the the provisions of the Act entitled “Long¬ 
shoremen's and Harbor Workers’ Compensation Act”, 
approved March 4,1927, including all amendments that 
may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum¬ 
bia, irrespective of the place where the injury or death 
occurs; except that in applying such provisions the 
term “employer” shall be held to mean every person 
carrying on employment in the District of Columbia, 
and the term “employee” shall be held to mean every 
employee of any such person. 

This Act shall not apply in respect to the injury or 
death of (1) a master or member of a crew of any ves¬ 
sel * * * . (Italics added) 

STATEMENT OF POINTS. 

1. The plaintiff is expressly included within the provi¬ 
sions of the statute granting him, at his election, the right 
to maintain a common law action for damages for personal 
injury suffered in the course of his employment as a sea¬ 
man. 

2. The nature and character of the plaintiff’s employ¬ 
ment, the description of the vessel upon which he was em¬ 
ployed, and the nature of the work carried on by the defen¬ 
dant, brings the plaintiff within the provisions of the stat¬ 
ute defining the terms, “seaman” and “vessel”. 

3. The plaintiff, as a member of the crew of a vessel, is 
expressly excluded from the operation of the employees’ 
compensation act. 

4. The court erred in dismissing the complaint for want 
of jurisdiction. 
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SUMMARY OF ARGUMENT. 

1. It was the intention of Congress to exclude seamen 
from the Workmen’s Compensation Laws. 

2. Matters of purely local concern, although maritime in 
character, are said to be within the exclusive jurisdiction 
of State compensation laws, and therefore not repugnant 
to the Constitutional provision extending the judicial 
power to all cases of maritime jurisdiction. But Congress 
exercises jurisdiction over all matters pertaining to the 
District of Columbia and enacts its compensation laws. 
There can be no conflict of jurisdiction, and, moreover, the 
workmen’s compensation law applicable to the District of 
Columbia expressly excludes seamen, an exclusion not 
found in State compensation laws. 

3. The real question to be determined is whether the 
plaintiff was a seaman and the craft upon which he w. s 
employed, a vessel within the meaning of the statute. 

4. It being a question of definition, each case is controlled 
by its own facts. 

5. The statute defining the term “seaman” is directed 
“to extension not to restriction” and for the purpose of 
the statute “seaman” shall include persons who otherwise 
might be deemed not to be seamen. 

6. The operation of removing gravel from the bed of 
a stream and transporting it over navigable waters in inter¬ 
state commerce, is not unlike dredging oysters or catching 
fish and transporting the catch over navigable waters in 
interstate commerce and yet the latter operation is held 
by the decided cases not to be purely local in concern but 
maritime in character. 

7. The statute was enacted for the benefit of seamen and 
should be liberally construed. 
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ARGUMENT. 

The intention to expressly exclude seamen from the opera¬ 
tion of Workmen’s Compensation laws, runs through 
the entire history of legislation on the subject. 

It is said that the exclusion of seamen from the Work¬ 
men’s Compensation laws adopted by the Congress of the 
Tj nitod States was at the request of the seamen themselves. 
Even the attempt to amend Judicial Code sees. 24 and 256 
by the Act of June 10, 1922, making rights conferred by 
State Compensation laws exclusive, and which was declared 
unconstitutional as a violation of the Constitution art. 3, 
sec. 2, in that it deprived Federal courts of jurisdiction over 
certain admiralty and maritime cases, expressly excluded 
the master and “members of the crew.” State of Wash¬ 
ington v. W. C. Dawson, 264 U. S. 219. It is expressly ex¬ 
cluded from the “Longshoremen’s and Harbor Workers’ 
Compensation Act” Act of May 17, 1928 c. 612 (45 Stat. 
600) U. S. C., Title 33 sec. 902 (3) and from the amendment 
making the act applicable to the District of Columbia, 
U. S. C., Title 33 sec. 901, note. 

There is a line of cases holding that State Compensation 
laws are exclusive over matters, purely of local con¬ 
cern, notwithstanding the employment is maritime in 
character, but these cases have no relation to the Dis¬ 
trict of Columbia. 

Constitution of the United States, Art. 3, sec. 2, provides: 

“The judicial power (of the United States) shall 
extend * * * to all cases of admiralty and maritime 
jurisdiction.” 

State compensation laws which attempt to exercise juris¬ 
diction over matters relating to navigation and commerce, 
are held to be repugnant to the Constitutional provision 
above quoted. An exception is made where the matter is 
purely of local concern and bears only an incidental relation 
to navigation and commerce. The underlying principle of 
the cases on the subject is stated in Sultan Ry. & Timber Co. 
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v. Department of Labor and Industries of State of Washing¬ 
ton, 277 U. S. 135. The matter was the conduct of logging 
operations on navigable waters. The operators were re¬ 
quired by the State of Washington to pay assessments based 
on wages of employees out of which injured employees were 
to be compensated. The order was questioned as being re¬ 
pugnant to the Constitution “in that it impinges on the ad¬ 
miralty and maritime jurisdiction of the United States.” 
The opinion of the Court states: 

“It is settled by our decisions that, where the employ¬ 
ment, although maritime in character, pertains to local 
matters having only an incidental relation to naviga- 
tion and commerce, the rights, obligations and liabili¬ 
ties of the parties, as between themselves, may be regu¬ 
lated by local rules which do not work material preju¬ 
dice to the characteristic features of the general mari¬ 
time law or interfere with its uniformity.” 

Defendant seeks to bring this case within the doctrine of 
the above cited case, contending, that although the employ¬ 
ment may have been upon navigable waters and further con¬ 
tending, although not admitting, that the employment was 
maritime, the plaintiff’s case does not come under the Mari¬ 
time Act because the matter upon which he was employed 
was purely of local concern. This contention is untenable, 
because, first, the doctrine of the case involves the encroach¬ 
ment of a state upon the Federal powers, a situation impos¬ 
sible in the District of Columbia ( Neild et at. v. District of 
Columbia, 71 App. D. C. 306, 110 Fed. (2d) 246); second, 
the cases have no application to the District of Columbia 
because they involve state compensation laws, none of 
which expressly excludes the “master or member of the 
crew”, and third, the instant case is governed by a provision 
of the compensation laws expressly excluding the master 
and “member of the crew.” 

In considering the doctrine of the last cited case and the 
cases following under this caption, it should be noted that 
none of the State Compensation laws involved excludes, ex- 
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pressly, as the District of Columbia Compensation act does, 
the master and “member of the crew of a vessel.” 

In Grant Smith-Porter Ship Co. v. Rohde , 257 U. S. 469, 
Rohde was engaged as a carpenter in the construction of a 
steamer on the Willamette River at Portland, Oregon, which 
river is a part of the navigable waters of the United States. 
Charging he sustained injuries by reason of the negligence 
of his employer, he commenced a proceeding in Admiralty 
for damages. By the Workmen’s Compensation Law of 
Oregon, the claimant was precluded from recovering dam¬ 
ages in an admiralty court, or as the court says “the injury 
was suffered within a State whose positive enactment pre¬ 
scribed an exclusive remedy therefor”. Both employer and 
employee contracted with reference to the State statute. In 
such case, says the court, “regulation of the rights, obliga¬ 
tions and consequent liabilities of the parties, as between 
themselves, by a local rule would not necessarily work mate¬ 
rial prejudice to any characteristic feature of the general 
maritime law, or interfere with the proper harmony or uni¬ 
formity of that law in its international or interstate rela¬ 
tions.” Rohde recovered judgment for damages and the 
circuit court certified questions, which the Supreme Court 
construed as follows: (1) Does Admiralty jurisdiction ex¬ 
tend to a proceeding to recover damages for a tort com¬ 
mitted on a vessel in the process of construction when lying 
on navigable waters within a State? The answer was, yes. 
(2) In the circumstances stated, do the exclusive features 
of the Oregon Workmen’s Compensation Act apply and ab¬ 
rogate the right to recover damages in an admiralty court 
which otherwise would exist? The answer was, yes. 

This case demonstrates how the D. C. Compensation Act 
might apply to one employed on a ship under construction in 
the navigable waters of the United States, for in such case 
he would not be classed as a seaman although his case would 
fall under admiralty jurisdiction. Sec. 5, provides that the 
liability of the employer shall be exclusive “and in place of 
any other liability of such employer to * * * anyone 
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otherwise entitled to recover damages from such employer 
at law or in admiralty.” (Italics added) 

Later it will be shown that one employed on a completed 
vessel lying in navigable waters is classed as a seaman with¬ 
in the intent of the Maritime Act. The distinction is that the 
vessel under construction has not yet become an instrumen¬ 
tality of commerce. 

Millers’ Indemnity Underwriters v. Braud, 270 U. S. 59. 
Here the claimant was employed as a diver on the navigable 
waters within the State of Texas. His duties required him 
to submerge in order to saw off timbers of an abandoned 
way formerly used for launching ships, and which had be¬ 
come a menace to navigation. He died by reason of the 
failure of the air supply. The Texas Workmen’s Compensa¬ 
tion Law provided the exclusive remedy if the employer 
elected to come within the act and the employee did not give 
notice rejecting it. There was compliance by both. It was 
held the facts disclose a maritime tort, and but for the pro¬ 
visions of the compensation law, would come under general 
admiralty jurisdiction. 

Alaska Packers’ Ass’n v. Industrial Accident Commission 
of California, 2-76 U. S. 467. The claimant went to Alaska 
from California as a seaman and 'was also engaged in other 
work on land in connection with the canning industry. The 
case is controlled by the fact that at the time of his injury, 
the fishing season had ended and the work he was doing on 
land had no relation to navigation and commerce. “When 
injured, * * * he was not engaged in any work so di¬ 
rectly connected with navigation and commerce that to per¬ 
mit the rights of the parties to be controlled by local law 
would interfere -with the essential uniformity of the general 
maritime law.” 

Carlin Construction Co. v. Heaney, 299 U. S. 41. This 
case has no application to our case and does not help in 
solving the problem. Here the employee was engaged in 
construction work on land. He was injured while being 
transported to his work by boat, but be made no claim 
against the boat or its owner. He attempted to enforce a 
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non-maritime contract between him and his employer re¬ 
specting compensation in case of injury, and the enforce¬ 
ment of the contract did not interfere with the uniformity 
of any maritime rule. 

The cases cited under this caption, and believed to be the 
leading authorities on the subject, cover in order named, 
the compensation laws of Washington, Oregon, Texas, Cali¬ 
fornia and New York. None of these laws expressly or 
otherwise excludes the master or “member of the crew of a 
vessel.” 

Nor is there uniformity in the cases on this subject. As 
was said in Grant Smith-Porter Ship Co. v. Rohde, supra: 

“There sometimes is difficulty in distinguishing be¬ 
tween matters going to the jurisdiction and those de¬ 
termining merits.” 

But it is emphasized that the doctrine of these cases does 
not apply to the District of Columbia, where the statute has 
already made an exception in favor of the members of the 
crew of a vessel, an exception not made in any of the other 
states which, by their compensation laws, attempt to cover 
all workers (with certain exceptions not material here) and 
where such application, when made to certain maritime 
workers, were found to be an encroachment on Federal 
powers. Such a situation does not and cannot exist in the 
District of Columbia. 

The vessel upon which the plaintiff was employed was a 
“vessel” within the definition of Sec. 713, of the Mari¬ 
time Act of 1920. 

The vessel upon which the plaintiff was employed, was 
called a dredge and was one of the vessels engaged in the 
operation of taking gravel from the Potomac River and 
transporting it to the District of Columbia. 

Sec. 713, defines a vessel as every description of vessel 
navigating on any river of the navigable wraters of the 
United States. 
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In Ellis v. United States, 206 U. S. 246, the court in con¬ 
struing a statute containing the precise terms of sec. 713, 
ot the Maritime Act of 1920, held that scows and floating 
dredges are vessels and within the admiralty jurisdiction 
and further that all hands are seamen. 

A derrick scow was held to be a vessel in Beyerle v. In¬ 
dustrial Accident Commission, 75 Cal. App. 19, 241 Pac. 
S94. And so in Kibadeaux v. Standard Dredging Co., 81 F. 
(2d) 670, certiorari denied, 299 U. S. 549, a dredge was 
held to be a vessel as defined by the statute. 

The plaintiff is a seaman as defined by Sec. 713, of the 
Maritime Act of 1920. 

By sec. 713, of the Maritime Act of 1920, any person who 
shall be employed to serve in any capacity on board a ves¬ 
sel, is defined as a seaman. 

In Uravic v. F. Jarka Co., 282 U. S. 234, the court in dis¬ 
cussing sec. 713, said: 

“But that section merely provides that for the pur¬ 
poses of the chapter ‘seamen’ shall include persons who 
otherwise might be deemed not to be seamen. It is di¬ 
rected to extension not to restriction (Italics added.) 

And in Warner v. Goltra, 293 U. S. 155, it was said that 
the section “puts into the class some that might otherwise 
be excluded; it does not take anyone out who would other¬ 
wise be there.” 

By the formula announced in the above cases, a longshore¬ 
man and a stevedore are held to be seamen. Jamison v. 
Encarnacion, 281 U. S. 635, International Stevedoring Co. 
v. Haverty, 272 U. S. 50. 

And so one engaged in driving piles by means of a pile 
driver mounted on a scow is held to be a seaman within 
sec. 688 of the Maritime Act of 1920. Pfister v. Bagdett 
Const. Co., 65 S. W. (2d) 137. The foreman in charge of the 
work of a dredge is a seaman. The Hurricane, 2 Fed. (2d) 
70, affirmed (C. C. A. 1925) 9 F. (2d) 396. Men employed 
in the operation of a pile driver scow are seamen. Geo. 
Leary Const. Co. v. Matson, 272 Fed. 461. 
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In State Industrial Commission of New York v. Norden- 
liolt Cory., 259 U. S. 263, claimant was killed as he worked 
on the dock tiering up bags of cement as they were unloaded 
from a vessel lying in navigable waters. His remedy was 
not under the Maritime law but under the State compensa¬ 
tion law; it would be otherwise if he were employed on the 
ship. 

In Great Lakes Dredge & Dock Co. v. Kierejexvski, 261 
U. S. 479, the employer was engaged in dredging and pile 
driving using scowls and tugs. Claimant was a boiler maker 
making repairs on a scow lying in navigable waters. One 
of the employer’s tugs swamped the float upon wfliich the 
claimant was working as a result of which the claimant 
drowned. This w*as a tort committed on navigable waters 
and “the rights and liabilities are matters which have a 
direct relation to navigation and commerce.” 

The last two cited cases demonstrate how the definition 
in sec. 713 of the Maritime act is extended rather than 
restricted. In neither of the last two cited cases wrould the 
claimant be called a “seaman” in the commonly accepted 
definition of the term; but Kierejewski worked upon a “ves¬ 
sel” in any capacity. See also Gonsalves v. Morse Dry 
Dock & Repair Co., 266 U. S. 171, and Robins Dry Dock & 
Repair Co. v. Dahl, 266 IT. S. 449. 

Assuming the doctrine of the Rhode case applies to the Dis¬ 
trict of Columbia, the employment of the plaintiff is not 
a matter of local concern unrelated to commerce and 
navigation. 

Defendant reasons that the sale and distribution of 
“sand” and “gravel” products is purely a local matter 
and therefore not directly related to navigation and com¬ 
merce, and that applying the rule of the Rohde case, the 
D. C. Compensation law and not the General Maritime law 
would apply. But the authorities are to the contrary. 

In Tyler v. Industrial Commission, 158 N. E. 586, the 
claimant was engaged in fishing in Lake Erie and bringing 
in the catch to Sandusky, Ohio. He was also engaged on 
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land mending nets. The employer had complied with the 
Ohio Compensation Act, but it was held the commission was 
without jurisdiction as the matter was purely maritime hav¬ 
ing a direct relation to commerce and navigation. 

In Lcszczymski v. Andrew Radel Oyster Co., 102 Conn. 
511, 129 Atl. 539, the employee was engaged as a deck hand 
on an oyster boat employed in dredging oysters. While 
asleep he fell off the boat, which lay in navigable waters, 
and was drowned. An award of the Compensation commis¬ 
sion was set aside on the authority of the United States 
Supreme Court cases on the subject decided up to that time. 

It is difficult to distinguish, insofar as the inquiry here 
is concerned, between one employed on a dredge taking 
gravel from the navigable waters and transporting it to 
another state and the taking and transportation of fish or 
oysters. 

A case very close in point of fact as well as law, is the 
case of Lee v. Licking Valley Coal Digger Co., 209 Ky. 780, 
273 S. W. 542. Here the claimant was drowned in the Ohio 
River near Cincinnati, Ohio, while employed on a digger 
which was towed from place to place on the Ohio River. 
Both employer and employee had accepted the terms of 
the Workmen’s Compensation laws of Kentucky (St. secs. 
4880-4987) and were operating under it. The nature of the 
employment is quoted from the opinion: 


“Deceased employe was moving an empty barge be¬ 
low digger, and while going on to the barge from digger 
fell backward, striking his body on the end of the dig¬ 
ger, and fell into the river between the digger and 
barge and was drowned. The digger was used to take 
coal, sand, and gravel from the barge to a hopper on 
the bank. The digger operated only on the river, and 
the only work required of the deceased employe was 
such as to tie or untie a line, dig a hole for the spar and 
other similar work incident to his employment on the 
digger. 


It was held the Commission was without jurisdiction. 

The case of Kibadeaux v. Standard Dredging Co., 81 F. 
(2d) 670, is, in considering the nature of the claimant’s em- 
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ployment and the type of vessel he was employed on, almost 
similar to the facts in the case at bar. The vessel, a dredge, 
like the vessel in this case, was enrolled and licensed for 
the coasting trade. Similarly, she was without motive 
power of her own and was towed from place to place, had 
engines for dredging, quarters for the men, who comprised 
the crew, and the claimant was a deck hand. Only the spe¬ 
cial type of work done by the dredge was different. Kiba- 
deaux was engaged in cleaning out and deepening slips used 
for mooring ships engaged in coastwise and foreign trade. 
Here the plaintiff was engaged in taking a commodity from 
the bed of the river and transporting it to another state. 
Both were directly concerned with commerce. With respect 
to the application of the Merchant Marine Act 1920, sec. 
33, U. S. C., 12, Title 46, sec. 6S8, the court said, page 673: 

We think this deck hand, permanently employed on 
the vessel and quartered there, under duty to aid in 
navigating her at sea while going from harbor to har¬ 
bor, or in maneuvering her while at work in a harbor 
to prevent maritime collisions as well as to accomplish 
her work, which itself is to facilitate the entry and exit 
of vessels of commerce, is a seaman. 

The Merchant Marine Act of 1920, is a statute enacted for 
the benefit of seamen and should be liberally construed. 

The policy of Congress, as evidenced by its legislation, 
has been to deal with seamen as a favored class, so that the 
courts have held that such statutes should be liberally con¬ 
strued in order to effectuate that policy. Bainbridge v. 
Merchants and M. Trans. Co., 287 U. S. 278. 

To construe the pertinent sections of the Merchant 
Marine Act of 1920, applicable to this case, so that the plain¬ 
tiff, considering the nature of his employment, is excluded 
from the classification of a seaman, when it is the intention 
of the legislature that he be included would be contrary to 
the policy of Congress and the rule of construction laid 
down by the courts. 
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CONCLUSION. 

It is to be noted by the agreed statement of facts that the 
defendant is engaged in dredging sand and gravel from the 
banks of the navigable waters of the Potomac River; that 
it transports the sand and gravel from Maryland to the Dis¬ 
trict of Columbia; that in the complete operation, it not 
only employs dredges, but scows, barges and self-propelling 
tugs; that the dredge upon which the plaintiff was em¬ 
ployed is enrolled in the United States Custom House and 
licensed to carry on the coasting trade; that the plaintiff, 
a deck hand, in addition to his general duties, sleeps and 
eats aboard the vessel and stands watch. It all savors of 
the maritime. But it is contended, nevertheless, that the 
work is purely local in character, because the dredge is 
actually in an artificial basin created by its own work and 
on land belonging to the defendant, not far removed from 
the District of Columbia. But the banks of the stream 
extend for many miles beyond the District of Columbia, and 
the dredge may find it necessary to explore sand and gravel 
deposits many miles down stream, and this dredge, enrolled 
and licensed to carry on the coasting trade, will explore the 
distant fields, and the deck hand will be required to sleep 
and eat aboard and stand watch. Is there no limit to which 
this matter of purely local concern may extend ? The judg¬ 
ment should be reversed. 

Respectfully submitted, 

Jacob N. Halper, 

1511 K St., N. W., 
Washington, D. C., 
Attorney for Appellant. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8030. 


RALEIGH BEDDOO, Appellant, 
v. 

THE SMOOT SAND AND GRAVEL CORPORATION, 

A CORPORATION. 


Appeal from the District Court of the United States for the 

District of Columbia. 


1 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 4271 

Raleigh Beddoo, Lerty, Westmoreland Co., Va., Plaintiff, 

v. 

The Smoot Sand and Gravel Corporation, a corporation, 
3020 K Street, N. W., Washington, D. C., Defendant . 

I 

Complaint for damages under Merchant Marine Act. Per¬ 
sonal Injuries on Boat Due to Defective Machinery. 

1. The matter in controversy exceeds, exclusive of inter¬ 
est and costs, the sum of one thousand dollars ($1,000.00). 
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2. The defendant, The Smoot Sand and Gravel Corpora¬ 
tion, is a body corporate of the State of Delaware; its prin¬ 
cipal office is located in the District of Columbia. 

3. January 11, 1938, the defendant was the owner of the 
dredge “Columbia No. 1” and on the date aforesaid, caused 
it to be enrolled at the office of the Deputy Collector of 
Customs, United States Customs Service, Alexandria, Vir¬ 
ginia, and was thereupon issued a license to employ said 
vessel in carrying on the coasting trade for one year. 

4. On August 3, 1938, and for some time prior thereto, 
the said vessel, while owned, enrolled and licensed as afore¬ 
said, was engaged in the operation of removing gravel from 
the bed of the Potomac River near Alexandria, Va., in the 
navigable waters of the United States, and transporting 
the same to the District of Columbia. 

5. On August 3, 1938, plaintiff was employed by the de¬ 
fendant as a deck hand on the said vessel. In carrying on 
the operations aforesaid, defendant employed an apparatus 
consisting of an endless chain running over a sprocket 
wheel. The said chain became worn and unfit for the use 

to which it was put, and unfit and dangerous for the 
2 use intended, all of which the defendant knew. The 
chain, by reason of its worn condition, came off the 
sprocket wheel and the defendant, by its agent and em¬ 
ployee negligently started the engine which operated said 
apparatus thereby causing the chain to strike the plaintiff 
in the head. 

6. By reason of the negligence of the defendant’s em¬ 
ployee, as aforesaid, and by reason of the worn, unfit and 
dangerous condition of the said chain, which rendered the 
said vessel unseaworthy, the plaintiff suffered a serious and 
permanent injury to the brain. 

7. By reason of his injuries, plaintiff has been unable to 
carry on a gainful occupation, has suffered and will con¬ 
tinue to suffer great physical and mental pain, has been 
compelled to submit to painful physical examinations and 
tests, has been compelled to be hospitalized for long periods 
of time, will be compelled to spend large sums of money 
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for hospitalization, medicine and medical attention, and has 
been otherwise seriously and permanently injured in his 
organization. 

8. Plaintiff is willing that any sums received by him from 
the defendant may be off-set against the amount awarded 
herein. 

9. Plaintiff elects to maintain this action under the pro¬ 
visions of section 33, of the act of June 5, 1920, c. 250, 41 
Stat. 1007. 

Wherefore, plaintiff demands (1) judgment against the 
defendant in the sum of twenty-five thousand dollars 
($25,000.00), (2) trial by jury of all the issues between the 
plaintiff and defendant in the above case. 

JACOB N. HALPER, 

1511 K Street, N. W., 
Washington, D. C., 

Att’y for plaintiff 

*•###•*••• 

6 Answer 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted for the reason that the 
Court lacks jurisdiction under the Merchant Marine Act 
of 1920. 

Second Defense 

Defendant admits the allegations in paragraphs 1 and 2 
of the complaint and admits that on August 3,1938, plaintiff 
was one of its employees at the time of injury on a dredge 
owned by it, known as Columbia No. 1. Defendant denies 
all the remaining allegations in paragraphs 3, 4, 5 and 6 of 
the complaint. Being without complete information and 
knowledge concerning the allegations in paragraph 7, de¬ 
fendant can, therefore, neither admit nor deny the same, 
but demands strict proof thereof. Defendant admits that 
plaintiff has already received certain sums of money under 
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the District of Columbia Workmen’s Compensation Act for 
which it is entitled to credit in the event plaintiff is per¬ 
mitted to maintain this action. Defendant specifically de¬ 
nies the right of plaintiff to maintain this action under the 
provisions of the Merchant Marine Act of 1920. Defendant 
denies all other allegations in the complaint. 

FROST, MYERS & TOWERS 
By FRANK H. MYERS 

Attorneys for Defendant, 

723 - 15th St., N. W. 

We hereby certify that a copy of the foregoing Answer 
was served upon the plaintiff by mailing same to his attor¬ 
ney of record, Jacob N. Halper, Esquire, Investment Bldg., 
Washington, D. C., December 14, 1939. 

FROST MYERS & TOWERS 
By FRANK H. MYERS 




IN THE DISTRICT COURT OF THE UNITED STATES 
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FOR THE DISTRICT OF COLUMBIA 


Civil 4271 

On motion to dismiss complaint 


Beddoo 


v. 

Smoot Sand & Gravel Corporation 

MEMO : A rather extensive argument of this matter re¬ 
veals that the courts have drawn quite fine distinctions 
upon the facts of individual cases. Moreover, in course of 
argument counsel have referred to other facts which seem 
to at least add details to the picture shown by the allega¬ 
tions of the complaint, and which may when presented in 
evidence have a material bearing upon the question as to 
whether the case falls under the Merchant Marine Act of 
1920. Under these circumstances I think the vital question 
ought not be finally decided now upon the complaint, but 
await a full disclosure of all facts by the evidence and a 
ruling upon the basis of that evidence. Accordingly, I am 
denying motion with this explanation so that no possible 
prejudice will befall defendant in again raising the ques¬ 
tion at the trial after the evidence is in, and so the trial 
judge may feel no embarrassment in then deciding the ques¬ 
tion notwithstanding present denial of the motion to dis¬ 
miss. 

James M. Proctor, 

Justice. 

Dated: Nov. 27, 1939. 

Copies mailed to all attorneys. 
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7 Stipulation and Statement of Facts 

The Smoot Sand and Gravel Corporation, defendant 
herein, is a corporation organized under the laws of the 
State of Delaware with its principal office and place of 
business in the District of Columbia. It is engaged in 
dredging sand and gravel from the banks of the navigable 
waters of the Potomac River upon land owned or leased by 
it for that purpose. It has never engaged in dredging the 
river for channel or harbor purposes. Such sand and gravel 
is then transported by scows from the banks of the Potomac 
River, outside of the District of Columbia, to the local yards 
of the defendant, located in the District of Columbia, and 
unloaded and sold to persons principally engaged in con¬ 
struction work. 

In connection with its business, the corporation operates 
two yards. The Southeast Yard at and Q Sts., S. E., 
and the Georgetown Yard at the foot of 30th Street, N. W. 
In carrying out its dredging operations the following equip¬ 
ment is used: 5 dredges, weighing 300 to 400 tons each; 
6 tugs, weighing 30 to 85 tons each (self-propelling); 80 
scows or barges, weighing SO to 100 tons each; 2 lighters, 
weighing 150 tons each; and two launches (self-propelling). 

The dredge upon which the plaintiff was employed 

8 was known as “Columbia No. 1”, and was enrolled in 
the United States Custom House, Alexandria, Vir¬ 
ginia. A certified copy of the Certificate of Enrollment and 
License and a photostat copy of the Notice of Award of 
Official Number to Vessel are attached hereto as Exhibits 
A and B. 

The defendant registered its barges and tugs at the U. S. 
Custom House at Alexandria, Virginia, for purposes of 
title record and taxation. There is no statute or regulation 
which requires this registration. 

The plaintiff, Raleigh Beddoo, was a deckhand on a 
bucket dredge known as Columbia No. 1 to which he had 
been attached since May, 1937. 

The dredge in question was about 95 feet long and had 
24 buckets. It was termed a “stripper ’ 9 in that her work 
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was to dig off the top soil on the bank down to the sand 
and gravel levels. The soil is brought up into a big hopper 
by means of the buckets and then forced out by water 
through the hopper and a chute back into the deeper por¬ 
tions of the river over the stern of the dredge. The dredge 
is headed into the bank. It is necessary during this process 
of dredging to move the dredge from time to time (anywhere 
from 20 minutes to an hour) by pulling up three of the four 
spuds by which she is moored and swinging on the remain¬ 
ing spud as a pivot. The dredge itself is not self-propel¬ 
ling, only drawing about 7 to 8 feet of water and when 
moved into the river must be towed by a tugboat. 

There were attached to the dredge in question four per¬ 
sons or employees: Captain I. B. Keamy, whose duties were 
to supervise the work of the men on the dredge, to look 
after the scows, to operate the engine which ran the 
9 buckets and to keep the employment records. He did 
not possess any license as a navigator on the river. 
The other three employees were J. F. Carter, the cook; 
Percy Adams, the fireman for the boiler which operated 
the engine controlling the buckets; and Raleigh Beddoo, the 
deckhand. 

The duties of the plaintiff as a deckhand were to coal up 
the dredge by putting coal from the scow into the dredge 
with which to keep the boiler hot which ran the buckets, to 
keep the hopper clean, etc. 

At the time of the accident involving the plaintiff on Au¬ 
gust 3, 1938, the dredge had started digging on the Mary¬ 
land side of the Potomac River, removing the top soil, mud 
and clay from the Oxon Hill Farm immediately adjacent 
to the river front. The dredge was actually in an artificial 
water basin created by its own work and on land belong¬ 
ing to the defendant. No dredging permit was required. 
The work had been started at about June 1, 1938, in ac¬ 
cordance with the attached blueprint (Exhibit C) showing 
location of dredging operations. The cook and Beddoo 
staved on board the dredge where there were accommoda- 
tions to eat and sleep and Beddoo had to stand watch every 
other night. 
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Plaintiff while working as a deckhand was struck on the 
right temple by a drivechain which had jumped off the 
sprocket wheel and wound around sprocket on main engine 
and reversal of engine then released chain. lie was struck 
on the temple but was not knocked down. 

The above stipulation of facts is entered into for 
10 the purpose of determining solely the following ques¬ 
tion of law, whether the plaintiff was a seaman as 
defined by the Merchant Marine Act of 1920, and such facts 
are not to determine the question of liability or non-liability, 
as the case may be. 

JACOB N. HALPER, 

Attorney for Plaintiff. 

FRANK H. MYERS 
Attorney for Defendant. 

March 14, 1941. 
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Exhibit B to Stipulation dated Maroh 14, 1941 


Cat. No. 13*1 

NOTICE OF AWARD OF OFFICIAL NUMBER TO VE68EL 

(Art. U, CiuComi R^uUlkxu, l*ZJ) 


Department of Commerce 

BUREAli OF NAVIGATION 


Poet or .. .. 

.igjl 


To the Owner or Master or TEE .... Better .” COLOMBIA jn». X..* 

Sir: Sections 4177 and 4153 of the Revised Statutes, m amended by AcU of July 5, 1684, and June 10, I860 1 , provide 
that the Commissioner of Navigation shall have power, under such regulations as he shidi prescribe, to establish and pro¬ 
vide a system of numbering vessels registered, enrolled, and licensed; that each vessel so numbered shall have her number 
and net tonnage deeply carved, or otherwise permanently marked, on her main beam; and that if at any time she shall 
cease to be so marked, such vessel shall be liable to a fine of thirty dollars for each omission on every arrival In a port of 
the United States. 

In compliance with the provisions of these laws and of the special regulations established pursuant thereto upon the 
subject, you are requested to carve or otherwise permanently mark upon the main beam of your vesoel, (n the manner In¬ 
dicated below, the following official number, vis: 

No .1..T.1..4JL.A., 

and net tonnage, vis: ... . m . . net. 

The official number Is required to be carved or branded in plain block figures of the following shape: 

1 , 2 , 3 , 4 , 5 , 6 , 7 , 8 , 9 , 0 . 

The net tonnage and official number must, when practicable, be marked as follows: 

Net 955. No. 2104. 


The official number awarded to a vessel must be marked on her main beam, at the expend of the owner or master, 
in Arabic numerals at least three inches in height. If the main beam is of wood, it must be calved or branded In figures 
not lesa than three-eighths nor more than one-half an inch in depth. If the main beam Is of iron or other metal, it must, 
if the beam ia.black, be marked in whije oil paint, and In black oil paint if the beam is of any other color. 

The main beam of vessels plying upon western rivers is considered to be the beam under the after side of the starboard 
forward hatch, and of other vessels it is considered to be the beam under the forward side of the main hatch. 

~ I am required by the regulations above cited to withhold the marine document of your vessel until evidence is fur¬ 
nished to me that the above number has been properly marked thereon. When, therefore, the number has been marked 
upon your vessel, you will please leave information thereof at the enrollment and license desk of this office. An inspector 
will then be sent to exkmine the vessel, and if the number is found to be properly marked he will certify that fact to this 
office. Upon receipt of the inspector’s certificate, the official number will be entered upon the vessel's papers, which will 
then be delivered to you. 

If your vessel is of the seagoing class, the entry upon her papers will consist of four alphabetical letters in addition to 
the official number. These eigual letters will enable you to report your vessel. In the manner indicated by the diagram 
below, to vessels passing at sea or to 6hore stations. The distinguishing code pennant must be hoisted above the flags 
representing the signal letters. The international eode of signals has been recommended and adopted by nearly all the 
prinetpabrratioiis of the world, and it is now the only code recognized or of practical use. 

In ease the description of your vessel given below is erroneous in any respect, you will please notify this office at once 
and not mark the official number on your vessel until you receive further instruction. 

For services on the part of officers of the Government in enabling you to carry out these instructions, no fees are 
allowed to be collected. 

The official number awarded your veasel will pertain to her even after she is lost, captured, sold foreign, rebuilt, or 


reduced to a hulk. - 

The draft of every registered vessel must be marked upon the stem and sternpost, in English feet or decimeters, 
cither Arabic or Roman numerals. Tho bottom of each numeral will indicate the draft to that line. 

The name of every documented vessel, except yachts, must be marked In full upon each bow and upon the stern, and 
the name of the home port must bo marked in full upon the stern. The names may be painted or carved and gilded in 
Roman letters in a light color on a dark ground, or in a dark color on a light ground, and must be distinctly visible and of 

a size not lesa than four Inches. (over). 


ii-iss* 
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16 Memorandum 

This is an action i‘or damages by the plaintiff against the 
defendant for injuries received in the course of his employ¬ 
ment as a “deckhand” on a dredge owned by the defendant. 
It is claimed that the plaintiff has a right to maintain this 
action under the Merchant Marine Act of 1920. On Novem¬ 
ber 27, 1939, this Court overruled a motion to dismiss the 
complaint without prejudice to the defendant to raise the 
question in a proper way upon the evidence at the trial of 
the cause. Answer was tiled, and subsequently a stipulation 
and statement of facts was agreed to by both parties, upon 
which a motion to dismiss the complaint, or in the alterna¬ 
tive a motion for summary judgment was tiled on the ground 
that the Court lacks jurisdiction under the Merchant Marine 
Act of 1920. 

The answer to this question turns on whether or not the 
plaintiff is a member of a crew of a vessel, and thus within 
the provisions of the Merchant Marine Act of 1920, and ex¬ 
cluded from the operation of the Longshoremen’s and 
Harbor Workers’ Act, which has by statute been made ap¬ 
plicable to the District of Columbia as The Employees’ 
Compensation Act. The question of whether or not a dredge 
is a vessel and a worker on a dredge a member of a crew 
has been the subject of much controversy. Opinions appear 
to be in conflict, but they turn on, not only the character of 
the dredge, but the character of the work being performed 
by such dredge. The dredge here in question was enrolled 
“for purposes of title record and taxation’’ as a coastwise 
vessel. It is not here to be determined whether, if engaged 
in harbor repair work on navigable waters, such dredge 
should be treated as a vessel. The stipulation of 

17 facts shows that the person in charge of the dredge 
had no license to navigate the same; that the dredge 

was at the times critical to this cause actually in an artificial 
water basin, created by i 1 s own work, and on land belong¬ 
ing to the defendant: that it was headed into the bank, and 
was engaged in stripping off the top soil from a Maryland 
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farm, which top soil was conveyed by buckets into a hopper 
and forced out by water through the hopper, and by a chute 
back into the deeper portions of the river over the stern of 
the dredge. This operation was performed for the purpose 
of reaching a strata of sand or gravel, it being the business 
of the defendant, by other equipment, to secure such sand 
and gravel and transport the same by scows from the banks 
of the Potomac Kiver outside of the District of Columbia to 
the local yards of the defendant, located in the District of 
Columbia, and there to sell such product to persons prin¬ 
cipally engaged in construction work. It is stipulated that 
the defendant has never engaged in dredging the river for 
channel or harbor purposes. The dredge here in question 
was not engaged in transportation on navigable waters. The 
chart or drawing attached to the stipulation shows the loca¬ 
tion of the dredge to be well within the normal shore line. 

In these circumstances, it cannot be said that the plaintiff 
was a seaman or member of a crew of a vessel within the 
meaning of the Merchant Marine Act of 1020, or within the 
meaning of the exclusion provision of The Employees’ Com¬ 
pensation Act. The motion to dismiss the complaint will be 
granted. 

.TAS. W. MOKRTS 
Justice. 

.Tune .'10, 1041. 
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fob the District of Columbia. 


No. 8030. 


RALEIGH BEDDOO, Appellant 

v. 

THE SMOOT SAND AND GRAVEL CORPORATION, 

a corporation, Appellee 


BRIEF FOR APPELLEE. 

This is an appeal from a final decree of the District 
Court of the United States for the District of Columbia 
(Appellee’s App. 2) filed July 2nd, 1941, dismissing the 
complaint of the appellant, plaintiff below, on the grounds 
that he was not a “seaman” within the meaning of the 
Merchant Marine Act of 1920 or a “member of a crew” 
within the meaning of the exclusion provision of the em¬ 
ployees’ compensation statute and therefore not entitled 
to maintain his action at law under the Merchant Marine 
Act of 1920 to recover damages from the appellee, defend¬ 
ant below, as owner of the “vessel”, on which he sustained 
personal injuries on August 3, 1938, while employed as a 
“deckhand”, because of an alleged defective condition of 
that vessel, but must seek his remedy as provided by 
Congress through the benefits of the local workmen’s 
compensation statute. 
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Short Statement of Facts. 

On August 3,193S, Raleigh Beddoo, appellant herein, was 
a deckhand on a bucket dredge known as Columbia No. 1 
owned and operated by the Smoot Sand and Gravel Cor¬ 
poration, which was engaged in dredging sand and gravel 
from the banks of the navigable waters of the Potomac 
River upon land owned or leased by it for that purpose. 
The corporation had never engaged in dredging the river 
for channel or harbor purposes. The dredge in question 
was about 95 feet long and had 24 buckets. It was termed 
a “stripper” in that its work was to dig off the top soil 
on the bank down to the sand and gravel levels. The 
dredge was headed into the bank and, in moving it from 
time to time (anywhere from 20 minutes to an hour), it. 
was necessary to pull up three of the four spuds by which 
it was moored and to swing on the remaining spud as a 
pivot. The dredge itself was not self-propelling and when 
moved into the river must be towed by a tugboat. 

There were attached to the dredge four employees: 
“Captain” I. B. Reamv, whose duties were to supervise 
the work of the men on the dredge, to operate the engine 
which ran the buckets, and to keep employment records 
(he did not possess a license as a navigator on the river); 
J. F. Carter, the cook; Percy Adams, the fireman for the 
boiler which operated the engine controlling the buckets; 
and Raleigh Beddoo, the appellant herein. 

The duties of Raleigh Beddoo as “deckhand” were to 
coal up the dredge by putting coal from the scow into the 
dredge, to keep the hopper clean, etc. 

At the time of the accident on August 3, 1938, the dredge 
had started digging on the Maryland side of the Potomac 
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River, removing the top soil, and was actually in un artifi¬ 
cial basin created by its own work'and on land belonging 
to the corporation. No dredging permit was required. 
While so engaged, Raleigh Beddoo was struck on the right 
temple by a drivechain which had jumped off the sprocket 
wheel and wound around the sprocket on the main engine. 

On September 29,1939, Raleigh Beddoo filed a complaint 
in the lower Court to recover damages under the Merchant 
Marine Act of 1920 for personal injuries sustained as a 
“seaman” upon the dredge of the defendant corporation. 
A motion to dismiss filed by the defendant below was 
denied November 27, 1939, because of the meager facts 
set forth in the complaint and without prejudice to its 
renewal upon a fuller disclosure of the facts (Appellee’s 
App. 1). On March 14, 1941, both parties through their 
attorneys entered into a stipulation of the facts (Appel¬ 
lant’s App. 7) for the purpose of determining solely the 
question of law whether the plaintiff was a “seaman” as 
defined by the Merchant Marine Act of 1920 and entitled 
to sue his employer under that statute in District Court. 

This question was decided adversely to the plaintiff, 
appellant herein, when the matter was again presented to 
the lower Court by a motion to dismiss, or, in the alterna¬ 
tive, for a summary judgment. From the judgment dis¬ 
missing the complaint, the plaintiff brings this appeal. 

Statutes Involved. 

The statutes involved in the presentation of the issues 
on appeal are: 

(1) The Merchant Marine Act of 1920 (Jones Act), 
June 5, 1920, Chap. 250, Section 33 (41 Stat. 988), 46 
U. S. C. A., which provided— 
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“Any seaman who shall suffer personal injury in the 
course of his employment may * * * maintain an action 
for damages at law, with the right of trial by jury, 
and in such action all statutes of the United States 
modifying or extending the common law right or rem¬ 
edy in cases of personal injury to railway employees 
shall apply. * * * Jurisdiction in such actions shall be 
under the court of the district in which the defendant 
employer resides or in which his principal office is 
located/’ (Title 46, Chapter 18, Par. 6S8.) 

(2) Federal Employers Liability Act, April 22, 1908, 
Chapter 149, Sec. 1, et seq. (35 Stat. 65), 45 U. S. C. A., 
Sec. 51 et seq .— 

“Every common carrier by railroad while engaging 
in commerce between any of the several States or Ter¬ 
ritories or between any of the States and Territories, 
or between the District of Columbia or any of the 
States or Territories, and any foreign nation or na¬ 
tions, shall be liable in damages to any person suffer¬ 
ing injury while he is employed by such carrier in such 
commerce, or, in case of the death of such employee, 
to his or her personal representatives, for the benefit 
of the surviving widow or husband and children of 
such employee; and, if none, then of such employee’s 
parents; and, if none, then of the next of kin dependent 
upon such employee, for such injury or death resulting 
in whole or in part from the negligence of any of the 
officers, agents or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negli¬ 
gence, in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves or other equipment.” 


(3) Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act (The Longshoremen’s Act), March 4, 1927, Chap. 
509, Section 1, et seq. (44 Stat. 1424), 33 U. S. C. A., Sec. 
901, et seq .— 

“Sec. 3. (a) Compensation shall be payable under 

this Act in respect of disability or death of an em¬ 
ployee, but only if the disability or death results from 


an injury occurring upon the navigable waters of the 
United States (including any dry dock) cmd if recovery 
for the disability or death through workmen's compen¬ 
sation proceedings may not validly be provided by 
State law. No compensation shall be payable in re¬ 
spect of the disability or death of— 

“(1) A master or member of a crew of any vessel, 
nor any person engaged by the master to load or un¬ 
load or repair any small vessel under eighteen tons net; 
or 

“ (2) An officer or employee of the United States or 
any agency thereof or of any State or foreign govern¬ 
ment, or of any political subdivision thereof. 

“ (b) No compensation shall be payable if the injury 
was occasioned solely by the intoxication of the em¬ 
ployee or by the willful intention of the employee to 
injure or kill himself or another.” | 

The statute defined the following— 

“ (3) The term ‘employee’ does not include a master 
or member of a crew of any vessel, nor any person en¬ 
gaged by the master to load or unload or repair any 
small vessel under eighteen tons net. 

“(4) The term ‘employer’ means an employer any 
of whose employees are employed in maritime employ- I 
inent, in whole or in part, upon the navigable waters of 
the United States (including any dry dock). 

“(8) The term ‘State’ includes a Territory and the 
District of Columbia, including the teritorial waters 
thereof.” 

(4) District of Columbia Workmen’s Compensation Act, 
May 17,1928, Chap. 700 (making applicable the Longshore¬ 
men’s Act to employments in the District of Columbia) (45 
Stat. 600)— 

“That the provisions of the Act entitled ‘Longshore¬ 
men’s and Harbor Workers’ Compensation Act,’ ap¬ 
proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum- 
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bia, irrespective of the place where the injury or death 
. •occurs; except that in applying such provisions the 
term ‘employer’ shall be held to mean every person 
carrying on employment in the District of Columbia, 
and the term ‘employee’ shall be held to mean every 
employee of any such person. 

“This Act shall not apply in respect to the injury or 
death of (1) a master or member of a crew of any ves¬ 
sel; (2) an employee of a common carrier by railroad 
when engaged in interstate or foreign commerce or 
commerce solely within the District of Columbia; (3) 
an employee subject to the provisions of the Act (Fed¬ 
eral Employees’ Compensation Act) * * *; (4) an 
employee engaged in agriculture, domestic service of 
any employment that is casual and not in the usual 
course of the trade, business, occupation, or profession 
of the employer; and (5) any secretary, stenographer, 
or other person performing any services in the office 
of any Member of Congress, within the scope of the 
duties performed by secretaries, stenographers, or such 
employees of Members of Congress.” (Italics ours.) 

“Sec. 5. The liability of an employer * * * shall 
be exclusive and in place of any other liability of such 
employer to the employee, his legal representative, 
husband, or wife, parents, dependents, next of kin, and 
anyone otherwise entitled to recover damages from 
such employer at law or in admiralty on account of such 
injury or death, except that if an employer fails to 
secure payment of compensation as required by this 
Act, an injured employee, # * # may elect to claim 
compensation under this Act, or to maintain an action 
at law or in admiralty for damages on account of such 
injury or death. * * *” (Italics supplied.) 

Questions Presented. 

Although the principal question presented by this appeal 
is whether or not the lower Court erred in dismissing the 
complaint for want of jurisdiction, the underlying issues to 
be determined by this Court in reaching its decision on this 
question are— 
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1. Whether or not appellant’s employment at the 
time of injury related to matters of purely local con¬ 
cern? 

2. Whether or not the appellant was a “seaman’’ 
within the definition and intention of the Merchant 
Marine Act of 1920 and entitled under that statute to 
maintain an action at law against his employer? 

3. Whether or not the appellant is a “member of a 
crew of a vessel’’ and thereby excluded from the provi¬ 
sions of the workmen’s compensation statute applica¬ 
ble to his employment? 

4. Whether or not the exclusive remedy of the Dis¬ 
trict of Columbia Workmen’s Compensation Act ap¬ 
plied to this case ? 

ARGUMENT. 

I. Brief History of Workmen’s Compensation Legisla¬ 
tion in Relation to Maritime Employments. 

Under maritime law prior to the adoption of the Mer¬ 
chant Marine Act of 1920, aside from the liability which the 
vessel and owners, under all circumstances of injury, owed 
the seaman for maintenance and cure, further liability to 
the seaman was dependent upon the question of the sea¬ 
worthiness of the ship, or a failure to supply and keep in 
order proper appliances and equipment pertaining to the 
ship, and the forum was in admiralty. 

The prior maritime law was modified by giving to sear- 
men injured through negligence the rights given to railway 
employees by the Federal Employers’ Liability Act and its 
amendments. (45 U. S. C. A., Section 51, et seq.) This 
statute, however, was not intended as an encroachment 
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upon the maritime law as it existed prior to its enactment 
but has been construed by the United States Supreme Court 
to be a permissible addition to that law of new rules con¬ 
cerning the rights and obligations of seamen and their em¬ 
ployers. 

In passing the “Longshoremen’s Act,” Congress further 
modified the prior maritime law by including under cover¬ 
age for compensation all employees on navigable waters en¬ 
gaged in maritime employment, except “a master or a mem¬ 
ber of the crew of a vessel,” and then only if recovery for 
disability from injury was not validly provided by State 
law. 

In considering the applicability of the provisions of the 
above entitled legislation to the facts of the present case, 
it is necessary to have an understanding of the history of 
workmen’s compensation laws which we contend are con¬ 
trolling. 

State legislatures first provided compensation for indus¬ 
trial injuries, irrespective of fault or negligence, and an 
attempt was made to apply such state laws to workmen 
engaged in maritime employment upon navigable waters, 
but it was held that when so applied, the state laws were 
in conflict with the provisions of the Federal Constitution, 
whereby Congress was given paramount power to fix and 
determine the maritime law which shall uniformly prevail 
throughout the country. There has never been any doubt 
that Congress has the power to modify and change existing 
maritime law. Thereafter Congress attempted by appro¬ 
priate legislation to delegate to the states the right to apply 
■workmen’s compensation laws to workers in maritime em¬ 
ployment on navigable waters. The first of these acts was 
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passed October 6, 1917 (C. 97, 40 Stat. 395) and was held 
invalid by the United States Supreme Court in the case of 
Knickerbocker Ice Company v. Stewart, 253 U. S. 149, as 
being an unlawful attempt to delegate the power of control 
of admiralty and maritime jurisdiction to the states. The 
second act was passed June 10, 1920 (C. 216, 42 Stat. 634) 
and attempted to cure the defects of the prior act by ex¬ 
cepting the master and members of the crew of any vessel. 
This act was held invalid on the same grounds by the Su¬ 
preme Court in the case of Washington v. Dawson Com¬ 
pany, 264 U. S. 219. Congress then passed in 1927 the pres¬ 
ent “Longshoremen’s and Harbor Workers’ Compensation 
Act” and covered uniformly all employees, except the 
master and members of a crew, in all cases involving injury 
or death on navigable waters where a state has no authority 
to act. Congress intended to occupy only a portion of the 
field and to abstain from duplicating the work of the states 
in the field which they are permitted to occupy. In 1928, 
Congress passed an act applying the “Longshoremen’s 
Act” to all employments in the District of Columbia, ir¬ 
respective of the place where the injury or death occurred, 
with certain definite exceptions, including “a master and 
members of the crew of any vessel.” 

In further clarifying its position with reference to this 
class of legislation and to the Longshoremen’s Act in par¬ 
ticular, the United States Supreme Court only recently 
(December 8, 1941) in the case of Parker v. Motor Boat 
Sales, Inc., 62 Sup. Ct. 221, 223, said: 

“There can be no doubt that the purpose of the Act 
was to provide for federal compensation in the area 
which the specific decisions referred to placed beyond 
the reach of the states. The proviso against recovery 
where compensation ‘may not validly be provided by 
State law’ cannot be read in a manner that would de¬ 
feat this purpose. * * # 
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“The main impetus for the Longshoremen’s and 
Harbor Workers’ Compensation Act was the need to 
correct a gap made plain by the decisions of this Court. 
* * * Without affirming or rejecting the constitu¬ 
tional implications of those cases, we accept them as 
the measure by which Congress intended to mark the 
scope of the Act they brought into existence.” 

This case involved a question as to whether state compensa¬ 
tion law or the Longshoremen’s Act took precedence over 
the death of a motor boat sales company's employee who 
was drowned in a navigable river while on a test of an out¬ 
board motor. There is no conflict in the present case be¬ 
tween the Longshoremen’s Act and the District of Columbia 
Workmen’s Compensation Act as both are identical except 
that the latter statute is made broader by the provision 
that it shall apply in respect to the injury or death of every 
employee of every person carrying on employment in the 
District of Columbia irrespective of the place where the in¬ 
jury or death occurs. 

II. The Merchant Marine Act of 1920 does not apply. 

A. Appellant's employment pertained to local matters. 

With reference to the nature of the business of the ap¬ 
pellee corporation in the present case and the character 
of the employment of the appellant by the appellee, the com¬ 
plaint (Appellant’s App. 2) contains the following allega¬ 
tions : 

i 

Paragraph 2 states: 

“2. The defendant, The Smoot Sand and Gravel 
Corporation, is a body corporate of the State of Dela¬ 
ware; its principal office is located in the District of 
Columbia.” 
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Paragraphs 3 and 4 state: 

“3. January 11, 1938, the defendant was the owner 
of the dredge ‘ Columbia No. 1 ’ and on the date afore¬ 
said, caused it to be enrolled at the office of the Deputy 
Collector of Customs, United States Customs Service, 
Alexandria, Virginia, and was thereupon issued a li¬ 
cense to employ said vessel in carrying on the coasting 
trade for one year. 

“4. On August 3, 1938, and for some time prior 
thereto, the said vessel, while owned, enrolled and li¬ 
censed as aforesaid, was engaged in the operation of 
removing gravel from the bed of the Potomac River 
near Alexamdria, Virginia, in the navigable waters of 
the United States, and transporting the same to the 
District of Columbia (Italics ours.) 


These meagre allegations of fact in the complaint have 
been amplified and clarified by the facts set forth in the 
agreed Statement filed of record on March 14,1941, to which 
the attention of the Court is now called (Appellant’s App. 
6 to 12, inclusive). 


It will be particularly noted from the agreed facts that 
the appellee is “engaged in dredging sand and gravel from 
the banks of the navigable waters of the Potomac River upon 
land owned or leased by it for that purpose”; that “it has 
never engaged in dredging the river for channel or harbor 
purposes”; and that it “registered its barges and tugs at 
the U. S. Custom House at Alexandria, Virginia, for pur¬ 
poses of title record and taxation”. 

With reference to the particular dredge on which appel¬ 
lant was working at the time of his injury, the facts dis¬ 
closed that ‘fit was termed a ‘stripper’ in that her work was 
to dig off the top soil on the bank down to the sand and 
gravel”; that she w’as “headed into the bank”; that when 
it was necessary to move her during the process of dredging, 
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she swung on a single spud as a pivot as she was not self-pro¬ 
pelling; that her “captain’’ had no license as a navigator 
on the river and was actually an engineer engaged in 
operating the buckets and also kept the employment rec¬ 
ords. 

The agreed facts further disclose that at the time of the 
accident on August 3, 1938, “the dredge was actually in an 
artificial water basin created by its own work and on land 
belonging to the defendant”; that “no dredging permit was 
required” as the removal of the top soil was upon a Mary¬ 
land farm. (See Appellant’s App. 12, which is a blueprint 
showing the operating area of the dredge since the work 
started June 1,193S.) 

We submit that upon those facts alone, it is clearly indi¬ 
cated that the work of the appellee employer is a matter of 
purely local concern, unrelated to navigation and commerce, 
and therefore any injury sustained by its employee can be 
and is fully protected by the District of Columbia Work¬ 
men’s Compensation Act, which has exclusive jurisdiction 
of all such claims, as appellee is clearly engaged in carrying 
on a business in the District of Columbia. 

Notwithstanding that the injury may have been sustained 
by the appellant upon navigable waters (although the facts 
show that the dredge was in an artificial basin created by its 
work on land belonging to appellee adjacent to the Potomac 
River) and that his employment may have been maritime 
(which is not admitted here), the controlling point is wheth¬ 
er or not the work in which plaintiff was engaged was a 
“matter of purely local concern” and unrelated to naviga¬ 
tion or commerce. 
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We believe that the facts as set forth in the complaint and 
in the agreed facts fully disclose that the appellee employer 
is in the business of selling and distributing “sand” and 
“gravel” in the District of Columbia where its principal 
place of business is located. The sand and gravel products 
are obtained by dredging on the banks on land owned or 
leased by defendant adjacent to the waters of the Potomac 
River on the Maryland side and transported to the Dis¬ 
trict of Columbia. It has been stipulated that the appellee 
has never engaged in dredging for navigation purposes and 
its work is therefore purely of local concern in the District 
of Columbia. 

The workmen’s compensation law r of a state will be held 
to apply to an injury even though it occurs on navigable 
waters if the employment out of which it arose is a matter 
of purely local concern and works no material prejudice 
to the general maritime law. In the case at bar, the D. C. 
Workmen’s Compensation Act has exclusive jurisdiction. 

One of the earliest decisions on the question is that of 
the United States Supreme Court in the case of Western 
Fuel Company v. Garcia, Administrator, 257 U. S. 233, de¬ 
cided in 1921. A stevedore was killed while at work in the 
hold of vessel in San Francisco Bay. The wrongful death 
statute of California was invoked and held to be rightly 
applicable although the action was barred by statutory limi¬ 
tation. 

The Court said: 

“As the logical result of prior decisions, we think it 
follows that where death upon such waters results from 
a maritime tort committed on navigable waters within 
a State whose statutes give a right of action on account 
of death by wrongful act, the admiralty courts will en- 
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tertain a libel in personam. * * * The subject is mari¬ 
time and local in character and the specified modifica¬ 
tion of a supplement to the rule applied in admiralty 
courts, when following the common law, will not work 
material prejudice to the characteristic features of the 
general maritime law, nor interfere with the proper 
harmony and uniformity of that law in its international 
and interstate relations.” 


The principle enunciated in this case has been further ex¬ 
tended and applied in numerous decisions of the Supreme 
Court and the lower federal courts. To repeat the rule— 

“Where the employment, although maritime in char¬ 
acter, pertains to local matters, having only am inci¬ 
dental relation to navigation and commerce, the rights, 
obligations, and liabilities of the parties, as between 
themselves, may be regulated by local rules which do 
not work material prejudice to the characteristic fea¬ 
tures of the general maritime law or interfere with its 
uniformity.” (Italics supplied.) 


The Circuit Court of Appeals for the Fifth Circuit in the 
case of United Dredging Company v. Lindberg, 18 Fed. (2d) 
453, 454 (certiorari denied 274 U. S. 759, 47 S. Ct. 769) said 
(April, 1927) : 

“* * * The kind of work that was being done at the 
time of Lindberg’s death was well described by the 
District Judge as follows: ‘While there was deep wa¬ 
ter around the dredge, and the channel she was digging 
was intended to be navigated when finished, she was in 
fact eating her way over land * # * to create a navigable 
channel.’ That maritime jurisdiction in such a case as 
this is not prejudiced by the statute in question (Louisi¬ 
ana Workmen’s Compensation Act) was held by the 
Supreme Court in Millers’ Underwriter v. Braud, 270 
U. S. 59,46 S. Ct. 194. * * *” 


In Grant Smith-Porter Ship Company v. Rohde, 257 U. S. 
469, 42 S. Ct. 321, which involved injuries to a carpenter 
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while at work on a partially completed vessel on navigable 
waters, the Supreme Court held that neither the general 
employment contracted for nor the workmen’s activities 
at the time had any direct relation to navigation or commerce 
but was essentially a local matter, and therefore the Oregon 
Workmen’s Compensation Law, providing an exclusive 
remedy, applied. 

See also Industrial Commission of Now York v. Norden- 
holt Corporation, 259 U. S. 263. 

In Millers Indemnity Underwriters v. Brand, (February, 
1926) 270 U. S. 59, the employee, a diver for a ship-build¬ 
ing company, submerged himself in navigable waters of a 
river in Texas for the purpose of sawing off timbers of an 
abandoned set of ways and was suffocated due to lack of air 
supply. The Court said: 

“In the cause now under consideration the record dis¬ 
closes facts sufficient to show a maritime tort to which 
the general admiralty jurisdiction would extend save 
for the provisions of the State Compensation Act; but 
the matter is of mere local concern and its regulation by 
the State will work no material prejudice to any char¬ 
acteristic feature of the general maritime law. The Ad 
provides the only remedy; its exclusive features abro¬ 
gate the right to resort to the admiralty court which 
otherwise would exist.” (Italics supplied.) 

In Alaska Packers Association r. Industrial Accident 
Commission , 276 U. S. 467, where the claimant was employ¬ 
ed as a seaman to go to Alaska in connection with a vessel 
engaged in the fishing industry there, and was injured, the 
Supreme Court in affirming an award of compensation to 
him under the California Workmen’s Compensation Act 
said (April, 1928): 

“* * * When injured certainly he was not engaged in 
work so directly connected with navigation and com- 
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merce that to permit the rights of the parties to be con¬ 
trolled by the local law would interfere with the essen¬ 
tial uniformity of the general maritime law. The icork 
was really local in character.” (Citing the Rohde case, 
supra, and the Braud case, supra*.) (Italics supplied.) 

In Sultan Railway & Timber Company v. Dept, of Labor 
of Washington, 277 U. S. 135, 138, 48 S. Ct. 505, where peti¬ 
tioner, under the Washington Workmen’s Compensation 
Act, was required to make certain reports and payments 
into the workmen’s compensation fund, the Supreme Court, 
in approving such requirement, stated (May, 1928): 

“It is settled by our decisions that where the employ¬ 
ment although maritime in character, pertains to local 
matters, having only incidental relation to navigation 
and commerce, the rights, obligations and liabilities of 
the parties, as between themselves, may be regulated 
by local rules which do not work material prejudice to 
the characteristic features of the general maritime law 
or interfere with its uniformity.’’ (Citing the Rohde 
Case, supra, the Braud Case, supra, and the Alaska 
Packers Case, supra.) 


In P. J. Carlin Construction Company v. Heaney, 299 U. 
S. 41, involving the injury of a workman on his employer’s 
ferry boat while being transported to his place of employ¬ 
ment on an island in navigable waters, the Supreme Court 
in affirming an award of compensation under the New York 
Workmen’s Compensation Act, said (November, 1936): 

“This Court has often ruled that the maritime law 
cannot be modified by state enactments so as to mate¬ 
rially interfere with its essential uniformity. # * * The 
contract had no direct relation to navigation; * # *’’ 

To the like effect are the decisions of the lower Federal 
Courts in passing upon maritime employment relating to 
purely local matters. 
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In the case of Merchants & Miners Transportation Co., 32 
F. (2d) 513, the District Court held that a man employed as 
a machinist and who lost his life by falling from a ladder 
of a ship into navigable waters, was covered by the provi¬ 
sions of the Longshoremen’s Act. 

In UTlote v. Crowell, 54 F. (2d) 212, (reversed on other 
grounds by the Supreme Court, 286 U. S. 528) the Circuit 
Court of Appeals for the Fifth Circuit in applying the pro¬ 
visions of the Longshoremen’s Act to an injury sustained 
by a longshoreman in a fall while riding the load on a ship’s 
tackle, said (December, 1931): 

“* * # Generally speaking, the compensation law of 
a state will be held to apply to an injury even though 
it occur on navigable water, if the employment out of 
which it arose is a matter of purely local concern and 
works no material prejudice to the general maritime 
law.” 


In affirming an award under the Longshoremen’s Act for 
injuries sustained by a third officer of a vessel who was act¬ 
ing at the time as a nightwatehman, the Circuit Court of 
Appeals of the Ninth Circuit in the case of Union Oil Com¬ 
pany v. Pillsbury, 63 F. (2d) 925, said (March, 1933): 

“While it is said in Sultan Ry. Co. v. Dept, of Labor, 
277 U. S. 130, * • * that state compensation acts may 
validly apply when ‘the employment, though maritime 
in character, pertains to local matters, having only an 
incidental relation to navigation and commerce,’ it is 
not always clear whether or not maritime employment 
pertains primarily to local matters.” 

In Sunny Point Packing Co. v. Faigli , 63 F. (2d) 921, the 
Circuit Court of Appeals for the Ninth Circuit, in affirming 
an award under the Alaska Workmen’s Compensation Act 
for injuries sustained by a watchman on a floating fish trap, 
said (March, 1933): 
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“We cannot concur in the contention that because 
the death occurred on navigable waters, the admiralty 
law rather than the Alaskan Compensation Act applies. 

“* * * But even though there is such jurisdiction, 
the local compensation act may nevertheless apply if 
the situation involves merely a local matter. ” 

In Kibadeaux v. Standard Dredging Company, 81 F. 
(2d) 670, the Circuit Court of Appeals for the Fifth Cir¬ 
cuit, in holding that a deckhand employed on a dredge 
engaged in cleaning slips in Galveston harbor was a “sea¬ 
man” within the meaning of the Merchant Marine Act and 
a “member of the crew” of the dredge excluding him 
from the benefits of the Longshoremen’s Act, said (Febru¬ 
ary, 1936): 

“The agreed facts show that the Standard Dredg¬ 
ing Company had taken proper steps to place itself 
under each of the two last named acts * * * and * * * 
that their dredging operations included from time 
to time not only work in established waterways, but 
also making of new ones. The latter kind of work 
done by a dredge, as well as that done merely to im¬ 
prove the shore, this court has held not to be so 
related to navigation as to bring employees while 
engaged in it under admiralty jurisdiction. * * * 

(Citing the Fuentes case, infra.) 

***** 

“* * * A dredge, however, when operating merely for 
a land purpose, is held not subject to a maritime lien 
for supplies in Hydraulic Dredge No. 1 (C. C. A.) 80 
Fed. 545; J. C. Penny-Gwinn Corp. v. McArdle, 27 F. 
(2d) 324, 59 A. L. R. 1342 # * *” (Italics supplied.) 

In Woods v. Merrill-Stevens Dry Dock <& Repair Co., 14 
F. Supp. 308, the District Court said (April, 1936): 

“Because the work in which deceased was engaged 
was of purely local concern and had no direct relation 
to navigation or commerce, the cause of action here 
alleged is within the exclusive provisions of the Flor¬ 
ida Workmen’s Compensation Act. # * * 
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“The dredge here in question was not engaged in 
digging or deepening a channel used by co mm erce gen¬ 
erally. * * * 

“Its use was essentially and exclusively local. * * * 
It carried on no commerce. Its sole relation to the mar¬ 
itime field is the fact that it floats on navigable waters/’ 

In Alaska Packers Association v. Marshall, 95 F. (2d) 
279, the Circuit Court of Appeals for the Ninth Circuit, in 
applying the provisions of the California Workmen’s Com¬ 
pensation Act to a case involving the death of two fisher¬ 
men by drowning when their schooner overturned, said 
(April, 1938): 

“Admiralty law is not conceived as a sacrasanct 
scientific sovereign nor is non conformance at any 
place in navigable waters lese majeste. * * * It was a 
characteristic feature of the general maritime law 
that there was no survivor’s right for death tortiously 
caused on the high seas. The Supreme Court offended 
no such arbitrary sovereign when it held that the law 
of the state of the vessel’s owner created such a lia¬ 
bility. The Hamilton, 207 U. S. 398, 405. * * * 
***** 

“The supplying of the cannery plant does not inter¬ 
fere with any ‘international or interstate relations’ 
whatsoever. * * *” 

“* * * While we do not regard the Millers Case (270 • 
U. S. 29) as necessarily overruling the Jensen Case 
(244 U. S. 205) we are in accord with that portion of 
the opinion of Mr. Justice Brandeis in Washington v. 
Dawson, 264 U. S. 219, 228 * * * which treats of the 
relationship of the admiralty law to the progressive 
legislation of the states for the protection of work¬ 
men . * * (Italics supplied.) 

In Surgeon v. Alaska Packers Assn., 26 F. Supp. 241, 
the District Court, in applying the benefits of the California 
Workmen’s Compensation Act to the case of a cook who 
slipped and fell on the deck of a boat on navigable water, 
said (January, 1939): 
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“• * * The fact that the victims of the sea in the 
Marshall Case (supra) were under contract to work 
in a cannery as well as in a fishing skiff, while plain¬ 
tiff was employed to work only as a cook on board boat, 
does not alter the fact that the general task for which 
all of those men were engaged was local in character 
viz. the salmon industry in Alaska.” 


In Block v. Massma/n Construction Co., 275 N. W. 76, 
the Supreme Court of Nebraska, in applying the work¬ 
men’s compensation statute to a case involving injury to 
a workman on a barge, whose duties were to fire the boiler 
of an engine in connection with pile driving along the 
banks of the Missouri River, expressed the opinion that 
the fact that a tort occurs in navigable waters does not 
necessarily make it maritime in character and of exclusive 
admiralty jurisdiction, and further stated (September, 
1937): 

‘ ‘ Measured by the law laid down by the authorita¬ 
tive court, it is our opinion that plaintiff is within the 
terms of the workmen’s compensation law of this state. 
Manifestly the work in which plaintiff was engaged 
was purely local in nature; it had no direct relation 
to commerce or navigation, and its regulation by the 
state will work no material prejudice to any character¬ 
istic feature of the general maritime law nor interfere 
with the harmony or uniformity of the law in its 
international or interstate relations. The compensa¬ 
tion law of this state provides the only remedy. It 
being exclusive, it abrogates the right of the plaintiff 
to resort to the admiralty court.” 

Probably the closest case in point to the present pro¬ 
ceedings is that of Fuentes v. Gulf Coast Dredging Com¬ 
pany, 54 F. (2d) 69, in which the Circuit Court of Appeals 
for the Fifth Circuit in dismissing a complaint brought by 
the plaintiff under the Merchant Marine Act because of 
injuries sustained when he fell on a dredge where he was 
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working as an oiler and helper, and directing that the 
plaintiff seek his remedy under the Texas Workmen's 
Compensation Act, said (December, 1931): 

# * ipj ie dredging operations were not being con¬ 
ducted in the aid of commerce or navigation, but the 
deepening of the water was merely incidental to the 
improvements that were being made on land. * * * 
“We are of opinion that, notwithstanding the Mer¬ 
chant Marine Act, the District Court was without jur¬ 
isdiction to entertain the action, and that the remedy 
offered appellant under the Workmen’s Compensation 
Law of Texas is exclusive of all other remedies. If it 
be conceded that the waters of Galveston Bay, where 
the accident occurred, are navigable, and that in the 
absence of a state compensation law the admiralty 
court would have had exclusive jurisdiction, yet the 
maritime law is not so exclusive as to prevent re¬ 
covery under state compensation acts in all cases of 
accidents on navigable waters: but where the matter 
is of mere local concern and the regulation of the rela¬ 
tion of employer and employee works no prejudice to 
the general maritime law, the state may prescribe 
an exclusive remedy.” (Citing the Rohde Case, supra, 
the Braud Case, supra , and the Alaska Packers Assn. 
Case, supra.) 

It is therefore submitted that the evidence in the present 
case shows only employment relating to purely local mat¬ 
ters—the sale and distribution of “sand” and “gravel” 
products not directly related to navigation or commerce— 
and therefore even though the employment be maritime 
in character and the alleged tort occurred on navigable 
waters so as to otherwise invest the general admiralty- 
jurisdiction under the Merchant Marine Act of 1920, such 
remedy is abrogated by the exclusive remedy of the Dis¬ 
trict of Columbia Workmen’s Compensation Act. 

We submit that the argument made by appellant that 
the above doctrine relating to matters local in character 
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cannot be applied to the District of Columbia merely be¬ 
cause the Longshoremen’s Act as applied to that jurisdic¬ 
tion contains a provision, which expressly excludes “a 
captain and a member of the crew of a vessel” and the 
state compensation statutes contain no such exclusion, is 
untenable in the light of the cases cited and in the under¬ 
standing of Congressional action and purpose on work¬ 
men’s compensation legislation. Many of the cited cases 
supra involve the question of admiralty jurisdiction and 
the Longshoremen’s Act (which has the specific exclusion 
clause) and the doctrine has universally been applied if 
the employment is related purely to local matters and 
works no material prejudice to general maritime law. 
We submit that the doctrine is applicable to the present 
case and that appellant’s contention to the contrary be¬ 
cause the District of Columbia is involved is without 
merit. 

B. Appellant is neither a “seaman ” within the mean¬ 
ing of the Merchant Marine Act of 1920, nor a “mem¬ 
ber of the crew '” within the exclusion of the Long¬ 
shoremen's Act as applied to the District of Colum¬ 
bia. 

In order to bring the claim in the present proceedings 
within the jurisdiction of admiralty under the Merchant 
Marine Act of 1920, the appellant must clearly show that 
not only was the tort committed on navigable waters and 
the plaintiff engaged in vrork which was not purely local 
in nature and had a direct relation to navigation and com¬ 
merce (neither of which is conceded to be true by appellee) 
but also that he was a “seaman” and “member of the 
crew” of the vessel on which he was working at the time 
of injury. 
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We again quote from the complaint (Appellant’s. App. 

“5. On August 3, 1938, plaintiff was employed by 
the defendant as a deckhand on the said vessel. In 
carrying on the operations aforesaid, defendant em¬ 
ployed an apparatus consisting of an endless chain 
running over a sprocket wheel. The said chain became 
worn and unfit for the use to which it was put, and 
unfit and dangerous for the use intended, all of which 
the defendant knew. The chain, by reason of its worn 
condition, came off the sprocket wheel and the defend¬ 
ant, by its agent and employee, started the engine which 
operated said apparatus thereby causing the chain to 
strike the plaintiff in the head.” 


The agreed Statement of Facts (Appellant’s App. 6) 
further shows: 

“The defendant registered its barges and tugs at the 
U. S. Custom House at Alexandria, Virginia, for 
purposes of title record and taxation. There is no 
statute or regulation which requires this registration. 

‘ ‘ The plaintiff, Raleigh Beddoo, was a deckhand on a 
bucket dredge known as Columbia No. 1 to which he 
had been attached since May, 1937. 

“There were attached to the dredge in question four 
persons or employees: Captain I. B. Beamy, whose 
duties were to supervise the work of the men op the 
dredge, to look after the scows, to operate the engine 
which ran the buckets and to keep the employment 
records. He did not possess any license as a navigator 
on the river. The other three employees were J. F. 
Carter, the cook; Percy Adams, the fireman for the 
boiler which operated the engine controlling the buck¬ 
ets ; and Raleigh Beddoo, the deckhand. 

“The duties of the plaintiff as a deckhand were to 
coal up the dredge by putting coal from the scow into 
the dredge with which to keep the boiler hot which ran 
the buckets, to keep the hopper clean, etc. 

“At the time of the accident involving the plaintiff 
on August 3, 1938, the dredge had started digging on 
the Maryland side of the Potomac River, removing the 
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■> top soil, .mud and clay from the Oxon Hill Farm imme¬ 
diately adjacent to the river front. The dredge was 

actually in an artificial water basin created bv its own 
♦ * 

work and on land belonging to the defendant. Xo 
dredging permit was required. The work had been 
started at about June 1, 193S, in accordance with the 
attached blueprint Exhibit C showing location of 
dredging operations. The cook and Beddoo stayed on 
board the dredge where there were accommodations to 
eat and sleep and Beddoo had to stand watch every 
other night. 

“Plaintiff while working as a deckhand was struck 
on the right temple by a driveehain which had jumped 
off the sprocket wheel and wound around sprocket on 
main engine and reversal of engine then released chain. 
He was struck on the temple but was not knocked 
down.” 

It is apparent that the apparatus to which appellant refers 
has no relation to the operation of the ship but is used in 
dredging top soil on the bank down to the “sand and gravel 
levels” and passing the soil back through a hopper over 
the stern of the dredge into the water. The appellant’s 
duties were wholly non-maritime in scope and not connect¬ 
ed, even incidentally, with navigation or commerce. Appel¬ 
lant was not engaged in maritime employment by his own 
statements and could just as readily have been working on 
land in connection with the appellee’s dredging operations, 
if the dredge had been a “digging machine” as is so fre¬ 
quently seen in excavation work. 


It would require a distortion of both the actual and in¬ 
tended meaning as used in the Merchant Marine Act to find 
that the duties of appellant were “maritime” and that he 
was a “seaman” on the appellee’s dredge at the time of the 
accident or that he was a “member of the crew” of the 
dredge, using that phrase in its nautical or maritime sense 
and not as meaning the group of workers operating the 
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dredge in connection with the removal of top soil to ulti¬ 
mately reach at lower levels the “sand” and “gravel” for 
commercial purposes. 


Mr. Justice Stone in the case of Socony-Vacuum Co. v. 
Smith, 305 U. S. 424, rather clearly described “Seaman” 
when he says (January, 1939): 

_ “The seaman, while on his vessel, is subject to the 
rigorous discipline of the sea and has little opportunity 
to appeal to the protection from abuse of power which 
the law makes readily available to the landsman. * * * 
He cannot leave the vessel while at sea. * * Withal, sea¬ 
men are the wards of admiralty. * * *” 


Mr. Justice Cardozo in an earlier case, Warner v. Goltra, 
293 U. S. 151, where it was held that a “master” was a “sea¬ 
man” within the purview of the Merchant Marine Act, said 
(November, 1934): 

“ # * * In a broad sense, a seaman is a mariner of any 
degree, one who lives his life upon the sea. It is enough 
that what he does affects the ‘operation and welfare of 
the ship when she is upon a voyage’. * * One can find 
a like range of variation in the use of the word ‘crew’. 

# # * ? y 


In the case of Barzlay Iron Works v. Span, 281 IT. S. 222, 
where the majority opinion held that the work of an em¬ 
ployee in painting angle irons in the engine room of a vessel 
lying in navigable waters which resulted in injury from the 
use of an acetylene torch had a direct relation to navigation 
and therefore a matter for admiralty jurisdiction, the 
minority opinion of Justice Stone, in which Justice Holmes 
and Brandeis concur, held that this employee was not a 
“seaman” within the meaning of the Merchant Marine Act. 

In the Kibadeaux Case, supra, involving a sea dredge and 
whose operations were directly connected with navigation 
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and commerce; it-is interesting to'note the circumstances 
which made the claimant in that case a “seaman” within 
the meaning of the Merchant Marine Act. The opinion 
says: 

“ * * " The dredge has no motive power of her own, 
hut is capable of being towed at sea from place to place, 
and has been so towed for the purpose of filling dredg¬ 
ing contracts at various ports. She has a deck, car¬ 
ries her own engines and machinery for dredging, has 
sleeping quarters for her men and a galley and mess- 
hall. When Kibadeaux was injured, the dredge had on 
board beside the master named in the license, called 
‘superintendent’ by the Dredging Company and ‘cap¬ 
tain’ in common parlance, six engineers, five oilers, 
four firemen, four levermen, six mates, twenty-four 
deckhands, five cooks and helpers, a timekeeper and a 
civil engineer. None but the master were required by 
law or the company’s regulations to have licenses or 
certificates as seamen. Kibadeaux had none. The men 
were paid bimonthly wages and fed on the dredge, but 
could at their option go ashore after working hours to 
spend the night. Kibadeaux had been several times 
employed as a deck hand, with duties as a general 
helper, both in New Orleans and Galveston; the last 
time in Galveston. The dredge was afloat in Galveston 
Harbor, and engaged in cleaning out and deepening the 
slips of the Southern Pacific Terminal Company, in 
which slips vessels plying in coastwise and foreign 
commerce were habitually moored. The silt was stir¬ 
red up by a steam-operated revolving cutter, sucked 
up by steam pumps and deposited on the shore through 
a pipe line supported on pontoons. Kibadeaux was in¬ 
jured while at work on one of the pontoons by a defec¬ 
tive winch, rendering the dredge unseaworthv as he 
claims. 

“* * # We think this deck hand, permanently em¬ 
ployed on the vessel and quartered there, under duty to 
aid in navigating her at sea while going from harbor 
to harbor, or in maneuvering her while at work in a 
harbor to prevent maritime collisions as well as to ac¬ 
complish her work, which itself is to facilitate the en¬ 
try and exit of vessels of commerce, is a seaman. * * * 
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So also the dredge, at least until taken out of all con¬ 
nection with navigation and commerce, is a vessel 1 U. 
S. C. A. section 3. She is enrolled and licensed as 
such. She has been navigated from port to port 
around three sides of the United States. She has car¬ 
ried her machinery and her complement of men with 
her, thus transporting them. * * *” 

This description of the work of Kibadeaux and of the 
dredge on which he was employed at the time of injury 
clearly places him within admiralty jurisdiction but the 
facts of the present case are easily distinguished. The 
Fuentes Case, supra, as cited with approval in the Kiba¬ 
deaux Case is wholly in point. 

In the case of South Chicago Coal & Dock Co. v. Bassett, 
104 F. (2d) 522, the Circuit Court of Appeals for the 
Seventh Circuit in passing on whether claimant was a sea¬ 
man or a longshoreman, said (May 1939): 

“Schuman had no duties pertaining to the naviga¬ 
tion of the vessel, except the incidental task of throw¬ 
ing the ship’s line. His primary duty was to free the 
coal if it stuck in the hopper while being discharged 
into the fueled vessel, while both boats were at rest. 
He had no duties while the boat was in motion. * * * 
He had no ‘Articles’ (a naval term meaning employ¬ 
ment contract). 

1 1 * * * 

“* # * We are convinced that the word ‘crew’ as 
used in the certificate (Certificate of Inspection) has a 
different significance and connotation than the ‘crew’ 
as used in the statutory exception. The Longshore¬ 
men’s Act contemplated the exclusion of that body of 
men who in the common parlance make up the ship’s 
complement,—those who regularly and ordinarily are 
engaged in seafaring and navigation, not those whose 
tasks are of such a nature that they are independent 
of navigation in their scope, such as tasks which might 
as well have their background on shore or at the dock. 
* * * It was an ordinary laborer’s job, and it was mere¬ 
ly happenstance that the location of this position was 
on shipboard.” (Italics supplied.) 
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The above case was reviewed by the United States Su¬ 
preme Court and in an opinion written by Mr. Chief Jus¬ 
tice Hughes on February 26, 1940, found in 308 U. S. 532, 
60 S. Ct. 107, the court said: 

“* * lie performed no navigation duties.* * * 
The word ‘crew’ does not have an absolutely unvary¬ 
ing legal significance. As Mr. Justice Story said in 
United States v. Winn, 3 Sunim. 209, the general sense 
of the word crew is ‘equivalent to ship’s company’ 
which would embrace all the officers as well as the com¬ 
mon seamen. But it was observed that the laws upon 
maritime subjects sometimes used the word crew in 
that general sense and ‘sometimes in other senses, 
more limited and restrained.’ It is sometimes used to 
comprehend all persons composing the ship’s company, 
including the master; sometimes to comprehend the of¬ 
ficers and common seamen, excluding the master; and 
sometimes to comprehend the common seamen only, 
excluding the master and officers.’ It was therefore 
deemed necessary to consider the context of the par¬ 
ticular use of the term and the object to be accomplish¬ 
ed by the enactment under consideration. In The 
Bound Brook, 146 Fed. 160, 164, it was said that ‘When 
the “crew” of a vessel is referred to, those persons 
are naturally and primarily meant who are on board 
her aiding in her navigation, without reference to the 
nature of the arrangement under which they are on 
board.’ Judge Hough in The Buena Ventura, 243 Fed. 
797, 799, thought that statement was a fair summary, 
and in his view one who served the ship ‘in her naviga¬ 
tion’ was a member of the ‘crew.’ Id., p. 800. See, 
also, Seneca Gravel Co. v. McManigal, 65 F. (2d) 779. 
Recently, in considering the application of the Jones 
Act to ‘any seamen’, we adverted to the ‘range of var¬ 
iation" in the use of the word ‘crew’, and it was again 
emphasized that what concerned us in that case, which 
had relation to the status of a ‘master’, was ‘not the 
scope of the class of seamen at other times and in other- 
contexts.’ We said that our concern there was ‘to 
define the meaning for the purpose of a particular 
statute which must Ire read in the light of the mischief 
to be corrected and the end to be attained." Warner 
v. Goltra. 293 U. S. 155, 158. 
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“That is our concern here in construing this par¬ 
ticular statute—the Longshoremen’s and Harbor 
Workers’ Compensation Act—with appropriate re¬ 
gard to its distinctive aim. We find little aid in con¬ 
sidering the use of the term ‘crew’ in other statutes 
having other purposes. This Act, as we have seen, 
was to provide compensation for a class of employees 
at work on a vessel in navigable waters who, although 
they might be classed as seamen ( International Steve¬ 
doring Company v. Haverty, supra), were still regard¬ 
ed as distinct from members of a ‘crew.’ They were 
persons serving on vessels, to be sure, but their serv¬ 
ice was that of laborers, of the sort performed by 
longshoremen and harbor workers and thus distin¬ 
guished from those employees on the vessel who are 
naturally and primarily on board to aid in her naviga¬ 
tion. See De Wald v. Baltimore <2 Ohio R. Co., 71 F. 
(2d) 810; Diomede v. Lowe, 87 F. (2d) 296; Moore Dry 
Dock Co. v. Pillsbury, 100 F. (2d) 245.” 

In the case of Kraft v. A. H. Bull S. S. Co., 28 F. Suppl. 
437, the District Court held that the word “crew” con¬ 
noted a company of seamen belonging to a vessel, usually 
including the officers, and implied a definite and permanent 
connection with the vessel, an obligation to forward her 
enterprise and to protect her in an emergency, a right to 
look to her for her earnings for wages, and subjection to 
commands of the master. In this case, libellant was in¬ 
jured on a vessel on navigable waters while engaged in 
maritime work, but the Court held that he was hired as a 
member of the shore gang and therefore was not a “mem¬ 
ber of the crew” within the exception to the Longshore¬ 
men’s Act. 

In DeWald v. Baltimore <& Ohio R. Co., 71 F. (2d) 810, 
the Circuit Court of Appeals for the Fourth Circuit, in 
approving the jurisdiction of the Longshoremen’s Act in 
the claim for death by drowning of a bargeman engaged in 
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checking and supervising the loading and unloading of 
cargo, said (June 1934): 

“For certain purposes DeWald comes under the 
category of a seaman. Ellis v. l\ S., 200 U. S. 246, 
* * * But it does not follow that he wns a seaman in 
the. true sense of the word, one who engaged in nogages 
upon a ship or vessel and assisted in the navigation 
of the vessel and is exposed to the perils of the sea or 
in other words a seaman in the common acceptance of 
the word. 

* * •:* # 

“It is to us reasonably clear that Congress intend¬ 
ed to except from the benefits of the Longshoremen's 
Act only those persons ordinarily and generally con¬ 
sidered as seafaring men, at least only those employed 
on board a vessel having a master and a crew. It is 
significant that Congress did not use the term ‘sea¬ 
men’ in Section 3 of the Act.* * * It would, undoubt¬ 
edly, have used that term had it intended to exclude 
from the benefits of the act all those who have been 
held by the courts to he seamen in the more liberal 
interpretation of the term. 

“Obviously DeWald was not a master. The A. IT. 
Chamberlain, 200 F. 990. * * ‘ Nor in our opinion was 
lie a member of a crew. lie was the only man working 
on the barges in any capacity. ‘Crew’ is a collective 
noun and signifies ‘the ship’s company.' 

“DeWald was not a member of the crew within the 
fair and common meaning of the words used in the ex¬ 
cepting clause when we interpret the clause as one in¬ 
tended to restrict rather than to extend and when we 
consider the purposes and history of the legislation 
as well as the nature of bis duties and the use of 
the barges upon which he was, from time to time, em¬ 
ployed by the day.” (Italics supplied.) 

In Union Oil Co. v. Pittsburg , 05 F. (2d) 925, a night- 
watchman injured on a vessel while in dry dock was not 
a member of the crew, and an award under the Longshore¬ 
men's Act was approved. 
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In Seneca Washed Gravel Corporation v. McManigal, 65 
F. (2d) 779, the Circuit Court of Appeals for the Second 
Circuit, in affirming a dismissal under the Merchant Marine 
Act and approving* an award under the Longshoremen’s 
Act, held that a nightwatchman on a vessel in winter quar¬ 
ters was not a member of the crew, saying (June 1933): 

“* * * Thus, considering the capacity in which the 
deceased was employed, his employment was not for 
navigation purposes. The word ‘crew’ is used in the 
statute to connote a company of seamen belonging to 
the vessel, usually including the officers. It is the 
‘ship’s company.’ * * * The crew is usually referred to 
and is naturally and primarily thought of as those ivho 
are on board and aiding in the navigation without ref¬ 
erence to the arrangement under which they are on 
board. * * * The Buena Ventura, 243 F. 797, 799." 
(Italics supplied.) 


In Harper r. Parker. 9 F. Suppl. 744, the District Court 
for Marvland, through Judge Chestnut, held that a scow- 
man whose duties were generally to look after the scow 
and its load, and incidentally to assist in loosening or fas¬ 
tening the lines, and in seeing the coal was properly load¬ 
ed and unloaded, was not a “master" or “Member of a 
crew" but came within the purview of the Longshoremen’s 
Act. The Court said (January 1935): 

“It would seem immaterial that the duties of the 
employee in this case, before the passage of the Long¬ 
shoremen's Act, might have brought him within the 
scope of the word ‘seaman' under the Jones Act. * * *” 

In Diomede v. Lowe , 87 F. (2d) 296, the Circuit Court 
of Appeals for the Second Circuit, held that an employee 
injured while he was in charge of a dump scow was within 
the Longshoremen’s Act and stated (January 1937): 

“The captain of a scow or barge, who does the work 
of a deckhand, and does not have the right to control 
the vessel’s movements nor employment, and can only 
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act as agent, in the sense that any sailor might act 
under specific direction of his captain, is not a master. 

# m *» * * 

“Nor was the decedent the member of a crew. * * # 
The fact that decedent tired aboard the scow and made 
trips beyond the harbor limits does not suffice to make 
him a member of the crew—a seaman within the mean- 
in y of the Act. * * 

the question whether the decedent was a mem¬ 
ber of tht* crew must be determined solely by the na¬ 
ture of the decedent’s employment with relation to the 
scow on which he worked.’’ (Italics supplied.) 

In the Case of IIawn r. American S. S. ('o.. (C. (’. A. 2d), 
107 F. (2d) 909. the sole question was whether the claim¬ 
ant was a “member of a crew” of a ship at the time of 
his injuries as he was in fact a seaman although out of 
work at the time. The ship in question had been out of 
commission and was anchored in the outer harbor. Xo- 
hodv was kept on hoard her but a shipkeeper. She was 
being used for the storage of soya beans during the win¬ 
ter. A licensed master took charge of her shifting her 
alongside a grain elevator and for that purpose hired two 
tugs, the engines of the ship not being available. Six men 
were employed by the day to handle the lines while she was 
alongside the wharf. In tilling her it was necessary from 
time to time to warp her back and forth along the wharf 
so that tile grain chutes could reach her hatches and this 
the men did by hand, having no steam. The claimant in¬ 
jured his hand by catching it in a winch. The Court said: 

“It is impossible to deline the phrase, ‘member of a 
crew’, in general tonus: tlit* words are colloquial and 
their fringes will always be somewhat ragged. ‘ ' ’ 
Hence the decisions have inclined to put weight both 
on the fact that the ship is being navigated, and that 
the work is that ordinarily done by seamen. Neither 
serves as a perfect test because ‘navigation’ is not a 
word of art, and the crew of a ship always used to. 



and frequently still does, lade and unlade her, though 
now that is ordinarily done by longshoremen. * * * A 
ship’s crew must of course handle her lines, and warp 
her alongside wharves when she docks; indeed, they 
may have to move her during her lading and unlading. 
But so will longshoremen; and here, when no naviga¬ 
tion properly speaking was to follow, the work seems 
to us to be rather like theirs than like seamen’s. * * * 
We do not believe that this ship had a ‘crew.’ (Di¬ 
rected verdict for defendant affirmed.) 

In the case of Ant ns v. Int< j rocrau S. S. Co., (C. C. A. 
6th), 108 F. (2d) 185, the question presented was whether 
or not the appellant was entitled to recover for personal 
injury under the Jones Act or that his remedy was under 
the Longshoremen's and Harbor Workers’ Compensation 
Act. The District Court held that the remedy was under 
the latter statute and this decision was affirmed by the 
appellate court. 

The facts showed that appellant had been a member of 
the ship's crew of the steamer “.James K. Davidson” dur¬ 
ing the navigation season of 1936 but on December 21, 1936, 
the date of the injury, the ship had been withdrawn from 
navigation. All officers and deck crew had departed for 
the winter except certain members of the engineer's de¬ 
partment including appellant. Appellant had been ordered 
to clean the bilges. Xo shovel was furnished and he ran a 
steel splinter into his linger. Kemoving bolts from cylin¬ 
der-heads, cleaning bilges and performing similar opera¬ 
tions were held to have a direct relation to navigation and 
commerce. The District Court found that no crew being 
aboard, the appellant was injured when engaged in work 
which did not subject him to the perils of a seaman's oc¬ 
cupation and that lie was at that time neither a seaman 
nor a member of the crew. The Court said: 
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act as agent, in the sense that any sailor might act 
under specific direction of his captain, is not a master. 

m m m n* 

“Nor was the decedent the member of a crew. 

7 hr fact that decedent heed aboard the scow and made 
trips beyond the harbor limits docs not suffice to make 
him a member of the crew—a seaman within the mean- 
in y of the Act. * * *" 

" ' * * the question whether the decedent was a mem¬ 
ber of the crew must be determined solely by the na¬ 
ture of the decedent’s employment with relation to the 
scow on which he worked.” (Italics supplied.) 

In the case of Hawn v. American S. S. Co.. (C. C. A. 2d), 
107 F. (2d) 999, the sole question was whether the claim¬ 
ant was a “member of a crew” of a ship at the time of 
his injuries as he was in fact a seaman although out of 
work at the time. The ship in question had been out of 
commission and was anchored in the outer harbor. No¬ 
body was kept on board her but a shipkeeper. She was 
being used for the storage of soya beans during the win¬ 
ter. A licensed master took charge of her shifting her 
alongside a grain elevator and for that purpose hired two 
tugs, the engines of the ship not being available. Six men 
were employed by the day to handle the lines while she was 
alongside the wharf. In filling her it was necessary from 
time to time to warp her back and forth along the wharf 
so that the grain chutes could reach her hatches and this 
the men did by hand, having no steam. The claimant in¬ 
jured his hand by catching it in a winch. The Court said: 

“It is impossible to define the phrase, ‘member of a 
crew', in general terms; the words are colloquial and 
their fringes will always be somewhat ragged. * * * 
Hence the decisions have inclined to put weight both 
on the fact that the ship is being navigated, and that 
the work is that ordinarily done by seamen. Neither 
serves as a perfect test because ‘navigation’ is not a 
word of art, and the crew of a ship always used to, 



and frequently still does, lade and unlade her, though 
now that is ordinarily done by longshoremen. # * A 

ship's crew must of course handle her lines, and warp 
her alongside wharves when she docks; indeed, they 
may have to move her during her lading and unlading. 
But so will longshoremen; and here, when no naviga¬ 
tion properly speaking was to follow, the work seems 
to us to be rather like theirs than like seamen’s. * * *' 
We do not believe that this ship had a ‘crew.’ (Di¬ 
rected verdict for defendant affirmed.) 

In the case of Anius v. Inter ocean S. S. Co., (C. C. A. 
6th), 108 F. (2d) 185, the question presented was whether 
or not the appellant was entitled to recover for personal 
injury under the Jones Act or that his remedy was under 
the Longshoremen's and Harbor Workers’ Compensation 
Act. The District Court held that the remedy was under 
the latter statute and this decision was affirmed by the 
appellate court. 

The facts showed that appellant had been a member of 
the ship’s crew of the steamer “James E. Davidson” dur¬ 
ing the navigation season of 1936 but on December 21,1936, 
the date of the injury, the ship had been withdrawn from 
navigation. All officers and deck crew had departed for 
the winter except certain members of the engineer’s de¬ 
partment including appellant. Appellant had been ordered 
to clean the bilges. No shovel was furnished and he ran a 
steel splinter into his finger. Removing bolts from cylin¬ 
der-heads, cleaning bilges and performing similar opera¬ 
tions were held to have a direct relation to navigation and 
commerce. The District Court found that no crew being 
aboard, the appellant was injured when engaged in work 
which did not subject him to the perils of a seaman’s oc¬ 
cupation and that he was at that time neither a seaman 
nor a member of the crew. The Court said: 
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: “Clearly if appellant: at the time'of. the accident 
had been engaged in. maritime work he would have 
been a seaman within the provisions of the statute. But 
the question is whether at the time of the accident he 
was engaged in maritime work, and the test is the na¬ 
ture of his employment at the time. While the work 
done had direct relation to navigation, it neither was 
performed during the navigation season, nor was it 
even preparatory to navigation. * * # Appellant was 
not subjected to any maritime hazards. The fact that 
he had l>cen, or expected in the future to be, a seaman 
does not render maritime work which was not maritime 
in its nature. * * *” 

In the case of Henderson v. Jones (C. C. A. 5th), 110 F. 
(2d) 952, one Clyde Williams fell from the vessel “J. M. 
Jones” into the Mississippi River and was drowned. The 
Deputy Commissioner awarded compensation in favor of 
the deceased’s mother. The J. M. Jones Lumber Company 
filed a complaint asking that the award be set aside on the 
ground that the decedent was “a member of the crew of the 
vessel” and therefore not covered by the compensation stat¬ 
ute. 

The facts showed that the vessel “J. M. Jones” was used 
to tow barges loaded with logs from various points along 
the Mississippi River to a sawmill at Natchez; that while the 
boat was in operation the decedent worked as a “deck¬ 
hand”; that the record showed that the deck hands signed 
no articles and that they were paid at the rate of $1.50 a 
day; that the vessel was tied up from December, 1935, to 
January 29, 1936, the day the employee was drowned; that 
he and other laborers were engaged in shoveling coal from 
a barge to the deck of the vessel on the night before the ac¬ 
cident; and that on the next morning having finished un¬ 
loading the coal, the employee left the barge and went 
aboard the steamer and fell therefrom into the river. 
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The District Court entered a decree setting aside the com¬ 
pensation order and this Court reversed the same, af¬ 
firming the award of the Deputy Commissioner. 

See also Moore Dry Dock Co. v. Pillsbury, 100 F. (2d) 245, 
Montagna v. Norton (D. C. D. New Jersey), 28 F. Supp. 997, 
and Curtis Bay Touring Co. v. Dean, 199 A. 521, 523. 

We therefore submit that in the light of the admitted 
facts in this case as to the nature of the appellee’s business 
and the absence of any showing that appellant was a SEA¬ 
MAN at the time of his injury, the complaint fails to state 
a claim which the lower Court could have properly consid¬ 
ered under the Merchant Marine Act of 1920. On the other 
hand, the facts fairly and reasonably place the claim within 
the provisions of the District of Columbia Workmen’s Com¬ 
pensation Act as appellant was clearly no more than a 
“laborer” on a dredge or at the most a “longshoreman” or 
“harbor worker.” 

III. Appellant’s Remedy Is Under the District of 
Columbia Workmen’s Compensation Act. 

As applicable to the facts of the present claim, the provi¬ 
sions of the District of Columbia Workmen’s Compensation 
Act (The Longshoremen’s Act made applicable to certain 
employments in the District of Columbia by an Act of Con¬ 
gress passed May 17, 1928) offer a complete and exclusive 
remedv. 

The attention of the Court is again called to the language 
of the Act which reads: 

“That the provisions of the Longshoremen’s • • • 
Act # * • shall apply in respect to the injury • • * 
of an employee of an employer carrying on any employ- 
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ment in the District of Columbia, irrespective of the 
place where the injury * * * occurs. * * 

The excepting clause excludes coverage for “a master or 
member of a crew of any vessel.” The liability provided is 
exclusive. (Sec. 5.) 

As Chief Justice Hughes said in the case of Nogueira v. 
New York, N. E. & E. R. Co., 281 IT. S. 12S, 50 S. Ct. 303 
(April 1930): 

“The general scheme of the Longshoremen’s and 
Harbor Workers’ Compensation Act was to provide 
compensation to employees engaged in maritime em¬ 
ployment, except as stated, for disability or death re¬ 
sulting from injury occurring on navigable waters of 
the United States where recovery through workmen’s 
compensation proceedings might not validly be pro¬ 
vided by state law. 

a # m # # # 

“* # # As to the master and crew of a vessel, it 
should be noted that • * * the Merchant Marine Act 
1920 * # # gave to seamen the rights and remedies 
under all statutes of the United States which were ap¬ 
plicable to railway employees in cases of personal in¬ 
jury, thus carrying to seamen the benefit of the provi¬ 
sions of the Federal Employers’ Liability Act. * * * 
Longshoremen engaged on a vessel at dock in naviga¬ 
ble waters, in the work of loading and unloading, have 
been held to be seamen. (Citing Eaverty Case, 272 
U. S. 50, 47 S. Ct. 19.) But seamen, including long¬ 
shoremen engaged in loading or unloading, if injured 
on a vessel in navigable waters, could not constitution¬ 
ally have the benefits of a state workmen’s compensa¬ 
tion act, even if an act of Congress so provided. After 
the decision in the Southern Pacific Co. v. Jensen (244 
U. S. 205, 37 S. Ct. 524) Congress amended clause 3 of 
section 24 and clause 3 of section 256 of the Judicial 
Code relating to cases of admiralty and maritime juris¬ 
diction, by adding to the clause saving to suitors com¬ 
mon-law remedies the words ‘and to claimants the 
rights and remedies under workmen’s compensation 
law of any State.’ * * # The attempted amendment 
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was unconstitutional # # # Congress again amended 
* # There was added to the saving clause • • • 
Other than the master or members of the crew of a 
vessel # * * This court decided that the exception of 
a master and crew of a vessel was insufficient to meet 
the objections * * * and the amendment was held to 
be unconstitutional. (Citing Washington v. Dawson 
Co., 264 U. S. 219, 44 S. Ct. 302.) 

“When the bill which became the Longshoremen’s 
# * # Act was pending in Congress # # * It appears 
that the original bill excluded a master or members of 
a crew, but was amended so as to extend to them the 
benefits of compensation. * * * As these seamen pre¬ 
ferred to remain outside the provisions of the bill, they 
were finally excluded and the bill was passed with the 
exceptions above-quoted. * * * There was no excep¬ 
tion of stevedores # * The application of the act in 

such cases explicitly was made to depend upon the ques¬ 
tion whether the injury occurred upon navigable waters 
and recovery therefor could not validly be provided by 
a state compensation statute. * * * 

“* # * The act expressly provides that liability 
thereunder ‘ shall be exclusive and in place of all other 
liability of such employer to the employee * * # at law 
or in admiralty.’ * * * ” 

We feel that we have already fully set forth in the pre¬ 
ceding section the authorities with reference to the defini¬ 
tion of “member of a crew” and it is our contention that 
the appellant fails to come within that definition so as to be 
excluded from the purview of the D. C. Workmen’s Com¬ 
pensation Act. 


Looking at the general business of the appellee— dredg¬ 
ing sand and gravel for commercial purposes in the District 
of Columbia — and upon the showing by the admitted facts 
that the appellant was engaged in work on a dredge that 
was “stripping” top soil from river bank land belonging 
to the appellee at the time of his injury when he was struck 
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by a.chain used in connection with such dredging opera¬ 
tions, we submit that the appellant must seek his remedy 
under the District of Columbia Workmen’s Compensation 
Act which applies irrespective of the place where the in¬ 
jury occurred. 

The Longshoremen’s Act, in our opinion, is not applicable 
to the present claim because the employment in which the 
appellant was engaged was non-maritime and there is a 
valid state workmen’s compensation act which provides 
exclusive liability (District of Columbia Workmen’s Com¬ 
pensation Act). Inasmuch as the benefits of both acts are 
exactly similar, it is of small import from that view as to 
which statute is invoked. In any event, appellant must 
seek his relief under the proper compensation statutes be¬ 
cause the lower Court properly reached the conclusion that 
it lacked jurisdiction in admiralty to entertain his action 
under the Merchant Marine Act of 1920. 

Conclusion. 

Appellee seriously urges that the action of the lower 
Court in dismissing the complaint is correct for the follow¬ 
ing reasons: 

(1) There was no jurisdiction in the lower Court in 
admiralty under the provisions of the Merchant Marine 
Act of 1920 to hear and determine the claim; 

(2) The complaint and stipulation of facts disclosed 
that the business of the appellee was non-maritime in 
character; 

(3) The complaint and stipulation of facts disclosed 
that the employment of appellant by the appellee 
at the time of the former’s injury on August 3, 1938, 
was in connection with matters wholly local in char¬ 
acter; 
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(4) The complaint and stipulation of facts disclosed 
that the duties of appellant at the time of his injury on 
navigable waters were not those of a “seaman” within 
the meaning of the Merchant Marine Act of 1920; 

(5) The complaint and stipulation of facts disclosed 
that the appellant at the time of injury was not a 
“member of a crew of any vessel” within the meaning 
of the excepting clause of the District of Columbia 
Workmen’s Compensation Act; and 

(6) The District of Columbia Workmen’s Compen¬ 
sation Act provides an adequate and valid remedy for 
appellant for an injury sustained by him while work¬ 
ing as a “laborer” on a dredge owned by an employer 
whose principal place of business is located in the Dis¬ 
trict of Columbia and that the liability imposed by that 
statute upon the appellee is exclusive of all other lia¬ 
bilities under any other law or at admiralty. 

The judgment of the lower Court should accordingly be 
affirmed. 


Respectfully submitted, 

NORMAN B. FROST, 
FRANK H. MYERS, 
FREDERIC N. TOWERS, 

723 - 15th St., N. W., 
Washington, D. C., 
Attorneys for Appellee . 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Raleigh Beddoo, 


Plaintiff, 


vs. 


The Smoot Sand and Gravel Corpora¬ 
tion, a corporation, 

Defendant. 


Civil Action 
No. 4271 


Order Overruling Motion to Dismiss Complaint. 

This action came on to be heard, at this term, whereupon, 
upon consideration hereof, it is this 27th day of November, 
1939, ORDERED as follows : 

(1) That the motion of the defendant to dismiss the com¬ 
plaint be and the same hereby is overruled, without preju¬ 
dice, reserving expressly to the defendant the right to move 
to dismiss the complaint upon the trial of the merits. 

JAMES M. PROCTOR, 
Justice. 

A copy of this proposed 
order was mailed to 
Frank H. Myers, Esq., 

723 15th St., N. W., 

Washington, D. C., 

Attorney for Defendant, 
by postage prepaid on 
November 28,1939. 
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18 IN--THE 

DISTRICT COURT OF THE UNITED STATES:. 

For the District of Columbia. 


Raleigh Beddoo, 

Plaintiff, 

vs. 

The Smoot Sand and Gravel Corpora¬ 
tion, a corporation, 

Defend-ant. 


Civil Action 
No. 4271 


Order Granting Motion to Dismiss Complaint. 

This cause having come on for hearing upon a motion 
filed by the defendant to dismiss the complaint, or in the 
alternative, for a summary judgment, and upon an agreed 
statement of facts filed by the parties hereto, and after 
oral argument in open Court by counsel for the respective 
parties, and it appearing to the Court that the plaintiff 
was not a “seaman” within the meaning of the Merchant 
Marine Act of 1920, or “member of a crew” within the 
meaning of the exclusion provisions of the employees’ com¬ 
pensation statute, it is, by the Court, this 2nd day of July, 
1941, 

ORDERED That the said motion to dismiss be, and the 
same hereby is, granted and the complaint is hereby dis¬ 
missed. 

JAMES W. MORRIS, 

Justice. 

No objection. 

Jacob N. Halper, 

Attorney for Plaintiff. 





